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I have chosen on this occasion, and in performance of the 
annual duty imposed upon your president, to submit to your 
attention some thoughts rather practical than academic, and to 
busy myself more with the facts which surround and compel us 
than with the theories which may ‘be built upon them. The 
objects of this Association are very clearly stated in its consti- 
tution thus: ‘* to cultivate the science of jurisprudence, to pro- 
mote reform in the law, to facilitate the administration of justice, 
to elevate the standard of integrity, honor and courtesy in the 
legal profession, and to cherish the spirit of brotherhood among 
the members thereof.’’ These are all high and worthy purposes ; 
and a study of our records will show that they have constantly 
been kept in view, and a genuine progress toward the ultimate 
and coveted result has been made. If that progress has not 
gone as fast and as far as one might wish and the journey’s end 
is still in the distance it is worth our while to measure the ob- 
stacles which have delayed us and the effort necessary for their 
removal ; and it is one of those obstacles, which the duties of my 


later life have forced upon my attention, to which I desire now 
to direct yours. 


1 President’s Address delivered be- cis M. Finch, sometime Judge of the 
fore the New York State Bar Associa- New York Court of Appeals. 
tion at its last meeting, by Hon. Fran- 
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It is obvious that none of the purposes which we are organ- 
ized to promote can be accomplished except by influences oper- 
ating upon the members of the bar themselves. It jurisprudence 
is to be cultivated it must be by individual lawyers contributing 
each his separate study to the general advance. If the law is to 
be reformed it must be done mainly by those who understand 
the my-teries of its mechanism, or mischief rather than mending 
will result. If the administration of justice is to be facilitated 
the bench and the bar must join in the needed changes and help 
each other to that end. If integrity and courtesy and brother- 
hood are to be secured to a greater extent than now exists it is 
through the members of the profession, guiding and shaping the 
activities of their own lives, that the improvement must come. 
It is plain, therefore, that every influence for good which it is 
possible for us to exert in the direction of our declared purposes 
must operate upon the individuals constituting the bar, primarily 
and principally, or some degree of failure will bring its disap- 
pointment. So far, therefore, as our objects are unattained we 
must not fail to understand that it is to the lawyer himself that 
we must appeal; it is the lawyer himself whom we must.educate 
and train to be and become the man we would have him. Any 
effort which does not strike home to each member of the pro- 
fession and operate upon his head and heart, his intelligence 
and morality, the trend and character of his daily life, is quite 
sure to prove ineffectual. 

But all experience teaches us that such an effort, extending 
over a large body of men, and expected to operate steadily 
though slowly through many years.and upon changing and mobile 
varieties of character, has its best chance, its most hopeful 
opportunity, when it begins with the young men, at the threshold 
of their careers and before habit or circumstance bas hardened 
them into ways which we desire to see improved. They are our 
source of supply. They pour in annually the fresh blood of 
their hopes and ambitions, and as the years run on they become 
the bar and make it what it is. I am sure, therefore, that the 
work of our Association can best attain its declared objects by 
striving to make that student body in head and in heurt, in 
manners and morals, in every aim and every purpose, fully 
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abreast of the standard of professional excellence which we have 
set before us. 

To do this prudently we must take account of current .con- 
ditions. They are widely and radically different from those 
existing fifty years ago, when the older men among us, now 
peacefully counting the scars of our battles, were admitted to 
the bar. Then there was:no rule of preparation for the study 
of law and ‘there was no instruction save that obtained in the 
law office. Men totally unfit registered their names as clerks, 
and then picked up in a way both lazy and unsystematic enough 
of Blackstone and Kent and enough of practice through the 
copying of papers to pass the very easy and timid examination 
of a sudden committee drafted from a reluctant bar. The saving 
element, and the only one in the situation, was that the clerk 
became more or less the assistant of the master, and that, 
through the copying of papers, precedents of pleading and 
practice, forms of conveyancing, and briefs upon disputed 
questions of law passed under the young man’s eye slowly enough 
to be studied with the patient progress of his pen. He absorbed 
what law he knew rather than studied ‘it. It is quite true that 
this crude and lax method of study was paralleled by that of the 
Inns of Court in England, which were long mere scenes of revel 
and festivity and even yet do not require too much of the men 
upon their rolls: and that in both countries very able and. dia- 
tinguished lawyers grew up whose names and reputations have 
survived. But these were men who succeeded not because of 
the prevailing system of study, but in spite of it: self-taught 
men who won their way by the most persistent and industrious 
labor and who simply conquered their awkward surroundings. 
I believe, too, that their fame was largely due to the wide gap 
which opened between them and the average practitioner whose 
low level of acquirement has been so lifted and the gap so 
narrowed that the same learning and capacity exhibited now has 
much less of the marvelous about it and has ceased to excite the 
wonder out of which fame is born. 

But the one good and useful element in the old system :has 
almost wholly disappeared. In general, under existing condi- 
tions, the student in the law offiee copies nothing and sees 
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nothing. The stenographer and the typewriter have monopo- 
lized what was his work. The flying symbols and click of the 
keys have distanced the slow travel of his pen, and he sits out- 
side of the business tide ebbing and flowing around him like 
some solitary on the sands tired of the book that has grown dull, 
Difficulties, however, usually breed remedies and the student’s 
needs very soon evolved law schools. They have grown up 
with astonishing rapidity and in the main working in right 
directions. At first they failed to fully recognize the duty and 
responsibility thrust upon them. They became a soyt of hospi- 
tal for those who had failed elsewhere. The collegian dismissed 
for incapacity or idleness made a harbor of the law school where 
he could lie lazily at anchor. But this unhappy condition did 
not last long. Most of the schools tightened the reins of dis- 
cipline, systematized their courses of study, tested their men — 
with rigid examinations, weeded out the idle and the vicious, 
and tied the classes down to lines of vigorous and faithful study. 
If there are any which have not emancipated themselves from 
the loose and lazy ways of the earlier time they should be sub- 
jected to the influence which the massed opinion of the bar can 
exert, and induced to lift themselves to the level of the best. 
For it is the truth of to-day, the inevitable outcome of changed 
conditions and surroundings, that the future of the bar is in the 
hands of the law schools. It will rise or fall in learning and 
ability, in the scope and range of its intelligence, in the measure 
of its integrity and the tone of its morality as the law schools 
rise or fall, for they take the young men at their most impres- 
sionable age and serve as the mould in which the melted gold of 
youth, bubbling and restless, is cleared of its adulterants and 
shaped into the cold firmness of its ultimate purpose. We must 
face that new condition. We must take the measure of the new 
duties which it imposes; and the bar must watch the law 
schools. 

I am glad to be able to say that this Association has not neg- 
lected that duty, that through its committees on legal education 
it has done much for the advancement of the schools, but, I 
think, also, that the general body of our profession have given 
little thought and less care to the one agency which most directly 
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affects the standing and character of the bar. They have been 
content to intrust their protection against an irruption of the 
unfit to the barrier provided by the formation of the State Board 
of Law Examiners. That was a wise measure and the Board 
has done its work well. It has winnowed out better than has 
ever been done before, the wheat from the chaff, and yet of ne- 
cessity much material gets through the screen that ought to have 
been stopped at an earlier stage and in a different way, — ought 
to have been stopped in the law schools themselves, — will be 
stopped there when the general sentiment of the bar joins in a 
demand for higher standards of preparation and longer and more 
thorough courses of study. 

And this brings me to some suggestions for which I alone am 
responsible, but which I think this Association should take into 
serious consideration. I believe the time has come when the 
court of last resort to which has been intrusted the formulation 
of rules for admission to the bar should amend those rules by 
requiring a complete High School course of four years or its 
equivalent as the minimum of prelimivary preparation for the 
study of law, and a course of three years in a law .school or of 
four years in a law office as the condition of an examination for 
the bar. These suggestions involve the inquiry whether the 
court will be willing to make such a change and whether it 
ought to make it. I may be permitted to say that I know a 
little something about that court and its staid and careful ways. 
I hazard nothing in expressing the assurance that there are no 
members of the profession more anxious than they to see the 
standards of legal education elevated and the material of the bar 
strengthened and improved; but they feel it to be their duty not 
to legislate in advance of the public and professional sentiment 
and to move slowly and with care along the routes of change. 
They are conservative: they should be: but I believe it capable 
of demonstration that the suggested amendment of their rules 
will meet the cheerful approbation both of the bar and the pub- 
lic, and that the change in and of itself is desirable and pru- 
dent. 

The general trend of opinion is very manifest when we recall 
that a majority or almost a majority of the law schools of the 
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State, at the expense of both numbers and income, have already 
adopted the complete High School standard! and the three-year 
course; that Columbia University has gone further by confining 
her law school after 1908 to college graduates; that the Assoeia-~ 
tion of Law Schools of the nation formed last summer at Sara- 
toga deliberately limited its membership to those which after 
September, 1901, should require a complete High School course 
of' study and those who now do or before 1905 should maintain 
a three years’ course; that the American Bar A’ssociation, with 
a membership radiating over all the States and reflecting the 
matured and general views of the profession, passed’ formal 
resolutions in 1897 advising both changes; that the Board of 
Law Examiners of the State, prompted by convictions born: of 
their valuable experience, recommended both the higher prepa- 
ration and the longer courses; that men of conceded eminence 
both at the bar and on the bench, as Judge Dillon in’ his 
Storrs lectures at Yale and‘ Judge Brewer of the Federal court, 
in an address before us, have expressed similar opinions; and 
that even the metropolitan press, brought to the subject by dis- 
graceful conduct of one or more members of the bar, have 
published their conviction that admission ought to be made 
‘* more arduous so/as to actually discourage: those who seein it 
only a cheap and easy way of getting’into a profituble business.”’ 
Such facts should assure the court that in making’ the change 
it will not be struggling in advance of the sentiment of the day, 
but will simply put itself abreast’ of the current of popular 
thought and yield to an almost unanimous demand. 

But I should not stop here. The proposed change must be 
examined on its merits, and the objections which have been made 
to it be fairly weighed inthe balance. At the outset’ it is well 
to. have before us the actual situation, and see what and where 
defects exist to which a remedy should be applied. During the 
year of 1900 the Board of Law Examiners received’ 899 applica- 
tions and examined 876 candidates for admission. Of that 
number 113 failed once or more than once: Of the whole num- 
ber only 157 came with an exclusive law office education, and 
the failures among’ them reached twenty-five per cent, while 
among those who had received in whole or in part a law school 
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education the failures did not exceed ten per cent. Only about. 
eighteen per cent of the whole number depended upon the hw 
office education alone. These facts are instructive. They show 
that the young men themselves realize the need of law school 
instruction, and only a small minority, probably under the pres- 
sure of financial needs, omit its advantages. It is obvious, also, 
that this minority, after three years of office study, fail to a very 
serious’ extent to pass the bar examinations and need at least an 
added year of study to bring them up to the proper standard of 
qualification. On the other hand there is more of failure among 
the men of the schools than seems explainable by the nervous 
anxiety of the occasion on the accidents of unreflecting answers. 
The examiners assure us that the percentage has been steadily 
lessening, due undoubtedly to the increasing severity of instruc- 
tion, and with a uniform lifting of preparation and lengthening 
of courses the failures should nearly pass away, and there should 
come a higher level of acquirement among those who succeed. 

The advantage of a law school course of three years, I think, 
may be made clear by this consideration. A course of two 
years’ can only cover the technical subjects of study and that 
more or less by a process very like cramming. The classes are 
too large and the time too short. Much has to be omitted which 
is very useful and beneficial, to allow of what is imperatively 
needed. The young man is gorged and has little opportunity to 
digest. And the things omitted under the compulsion of the 
narrowing time are precisely those which ought to be added to 
turm out something more than a cheap lawyer. What some of 
these neglected things are, often crowded out of a course of two 
years, I shall have occasion later to say, and to make my protest 
against the neglect. 

I insist also that the shorter law school course coupled with 
the present standard of previous acquirement tempts the young 
seholar to sacrifice thoroughness of preparation to speed of arri- 
val. He sees that by cutting off the fourth and last year of the 
High School course and at once entering on his three years of 
luw-study he can get to the bar in two years from what should 
have been his High School graduation. He ought not to be so 
tempted. It isa wrong to him and to the State. The citizens 
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pay for his course and he has only to take it. Experience and 
ability have planned its length and its lines of study. It is due 
to the State which gives, and the boy who receives, that he 
should take the gift unmutilated and complete and reach that 
standard of education deemed so necessary to the citizen of a 
republic resting wholly on intelligence that it is furnished with- 
out fee or reward. 

I add another thought which, however, is both a thought and 
afact. A low standard of preparation on the part of the student 
compels a low standard of instruction on the part of the in- 
structor. The teacher must get down to the level of the taught. 
The latter must understand or they will not learn, and if the 
teaching goes over their heads and wastes itself in the air, nothing 
has been accomplished. It is no light matter, this. It touches 
the capacity, the strength, the vital energy of the law professor 
himself. You cannot force him to teach day after day and year 
after year on the low level of present acquirement without a 
visible and tangible reaction on himself. He ceases to grow up, 
while all the time compelled to grow down. Forced habitually 
to stoop, he soon forgets how to lift a free head into the air. 
Those only who have tried to make plain the difficult problems 
of which the law is full and have seen how impossible it was to lift 
some of the insufficiently trained capacities before them to the 
level of comprehension, can appreciate how the effort shallows 
the current of thought, how it numbs vitality and saps courage 
and deadens ambition, and how it tends to lower and weaken the 
man himself. He ought to grow. The boys about him should 
be stimulants and not opiates. They should be bright and eager 
and questioning; putting him to his spurs and capable of de- 
manding and appreciating the best of his brain and heart, and 
not some truant from a High School’s final year, hurrying to 
nail a shingle on a door. And so it is for teacher as well as 
scholar that I urge the wisdom of more thorough preparation 
and a longer course of study. 

I know the objection most commonly made that iu this manner 
we may shut out those who cannot spare the added time and 
whose necessities compel baste and among whom will be some 
who are in all respects deserving. Judge Brewer, in an address 
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before you, gave the complete and satisfactory answer, which 
has been cited in a report of the Law Examiners, but may well 
be repeated once more. He said: ‘* A perfect answer is that a 
great many ought to be deterred. A growing multitude is 
crowding in who are not fit to be lawyers, who disgrace the pro- 
fession after they are in it, who in a scramble after a liveli- 
hood are debasing the noblest of professions into the meanest of 
avocations.’’ Let me add some pertinent facts. I have asked 
a friend of mine whose daily occupation compels him to feed 
upon statistics a question as to the growth of the bar and he 
gives me these results. Taking into view the 40 years from 
1850 to 1890, the population of the State just about doubled, 
increasing from a little more than three millions to a little less 
than six millions, while in the same period the number of lawyers 
rose from 4,263 to 11,194, or 2,668 in excess of the rate of in- 
crease in the population of the State. What the census of last 
year will indicate will be known later, but I predict that it will 
show that while population has somewhat more than doubled in 
forty years the numbers of the bar have trebled. In 1840, there 
was one lawyer to every 726 of the population, but in 1890 there 
was one to every 536. Very possibly the new census may show 
one to every 400. For, in 1895, 467 applicants were admitted 
to the bar; while in 1900 there were 913, so that the number 
just about doubled in five years. Do you realize what these 
facts mean? They mean that the profession is becoming over- 
crowded; that the rush is an evil and a hardship both to the old 
and the new members ; that pressed by the necessities of a liveli- 
hood there is danger that men may be tempted to gain money 
by questionable means and may bring scandal and disgrace upon 
our profession. Do I state this too strongly? Here again the 
metropolitan press, shocked by recent events, has sounded a 
note of warning, and said to us from outside the profession, 
from the standpoint of good citizenship, these ominous words : — 

‘It will not be unfitting, either, to regard this as a warning 
or an admonition to our schools of law to be most conserv- 
ative and circumspect in their work of adding to the ranks 
of the profession. There is reason to believe that the great 
numbers of graduates every year are overcrowding the profession, 
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and that its overcrowded state and the consequent difficulty of 
making a competency im honorable practice are conditions which 
conduce to corrupt practices.”’ 

If, therefore, the changes I advise, do tend to lessen the num 
ber of applicants for admission to the bar, I regard’ such result 
as a benefit and not a harm. The deterrent effect of those 
changes will keep out no young man who is fit to succeed and 
determined to succeed, but the very increased effort will make 
him a stronger and a better man, and more worthy and more 
likely to win in the struggle for place and for reputation. We 
need’ not fear for such men. No severity of preparation or 
length of study will scare them away. They are the stuff of 
which good lawyers are made and will not shrink from the labor 
or the time required. Rather they will welcome it as giving 
room for that thorough and deliberate study which they know 
to be an imperative necessity. I do not worry about them. 
They are as sure tocome to usas they are to live. But the change 
will tend to shut the door on the idle, the lazy, and the unpre- 
pared. The members of the medica profession have already 
shut that door and locked it. They require a full High School 
course as the minimum of preparation and then four years of 
study in some approvedischool of medicine. They do not except 
or prefer the college graduate. He may be, he often is, better 
pr pared, but the four years of study are essential and exacted. 
Even the veterinary student may not doctor a horse unless he 
has studied for two years in a competent institution. Is the law 
so much easier, so much simpler, so much less: loaded’ with re- 
sponsible duty, that a college graduate may practice it aftera 
two years’ lingering in a law office and a non-graduate im one 
year more? I mean to free myself from all responsibility for 
the situation; for it borders on disgrace to see the profession 
which should outrank all the rest, trailing far in the rear and 
tempting with its easy-swinging doors a scramble of the unfit. 

The change, if it shall come, will naturally be ordered to take 
effect far enough in the future to avoid interference with those 
who have already filed their certificates, and the interim will give 
ample time to provide for the new emergency. The schools will 
retain their advantage over the law office by the year added to 


| 
li 
fe 
| 
i 
i 


LEGAL PDUCATION: 491 


the study-term. They should have that advantage. The student 
should be induced to prefer what all concede to be the better 
method of study. 

And so I repeat that the time has come when the needed and 
desirable change should be made; that itis safe and just and 
useful to make it; that the opinion of the best authorities among 
bar and people is in its favor; and so believing I hope the 
measure may be pressed with all the force which this association 
can bring’ to the effort. 

But chanying the rules is not enough. It is much but is not 
all. When the court has done its duty the law schools: must 
do theirs. With greater capacity in their students due to a more 
thorough preliminary education and three years instead of two 
in which to do their work they will be able to teach more de- 
liberately and expansively some things which they now teach in 
a hurried and imperfect way, and’ some things which the great 
majority: of them do not teach at all. They must be alive to 
this duty; responsive to the new demands which the new op- 
portunity, if it shall come, will bring with it. Ihave left myself 
only room to indicate two of the subjects which require the 
added time and the more thorough preparation. 

I think the schools should devote more attention to practice 
than is commonly done. In 1898, a committee of the American 
Bar Association, after specific inquiries, made of twenty schools, 
declared: ‘* It will not be unsafe to say that as law classes are 
now taught not one student inten is able to draw an ordinary, 
pleading in any of the usual forms of action without serious 
technical defeets.’’ What I have already said indicates that the 
young men will get that necessary knowledge nowhere else. 
They must become fairly skilled in the use of the tools with 
which their work is to be done. They must not’ be left with a 
good case and a full and’ studious comprehension of it to fall, 
nevertheless, over some section sprung: from the cloudy depths 
of an Ocean of Code. I do not mean that the whole of our codes: 
of procedure should be studied, for the young men have but one 
life to live; but I do mean that the general outlines of pro- 
cedure, not likely to be seriously changed, should be sifted out 
and’ put’ in their natural order for the student’s use, and he 
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should be required to draw such pleadings and papers as are in- 
cident to an ordinary litigation. Ofcourse it is very difficult and 
probably impossible, to do that effectively in a course of two 
years already crowded with doctrinal study, but if the course 
be’made longer the difficulty will disappear and the added oppor- 
tunity may well be utilized for a more thorough instruction in 
practice. 

Finally, there is one thing either not taught at all, or so rarely 
that it is exceptional, which should be taught in every school, 
and that is the science of jurisprudence involving the history and 
development of the law. In this country it is a national fault 
that we make lawyers but never jurists; we study law as an art, 
but never as a science. That fault is an.outcome of our intensely 
practical lives, never inclined to ask why, but always determined 
to know what. The mistake of it lies in this. Law is nota 
mere catalogue of arbitrary rules. If that were so to know 
those rules would be enough. Law is a growth, and is growing 
yet, and will continue to grow when you and Iaregone. It has 
its roots in the distant and dark past, and has pushed up out of 
the dark, adding girth to the stalk and branches to the stem and 
throwing an ever-broadening shadow as it grew. One cannot 
know it thoroughly and well without knowing the process and 
phenomena of that growth, or realize the scope and meaning and 
true force of its doctrines without knowing whence and why they 
came, and by what attrition of time and circumstances they 
were rounded into their present shape. Not as we do does the 
continental lawyer study law. For him there are no dry husks of 
doctrine; each is the vital development of aliving germ. There 
is no single bud or fruit of it but has an ancestry of thousands 
of years; no topmost twig that does not green with the sap 
drawn from the dark burrows underground ; no fiber torn away 
from it but has been twisted and strained by historic wheels. 
For him, the Roman law, that masterpiece of national growth, is 
no sealed book to be sneered at as obsolete, and elbowed out by 
a corpulent and insolent code, but is a reservoir of doctrine drawn 
from the watershed of a world’s civilization. I would not go so 
far as did that committee of the American Bar Association whose 
report, though unaccepted, was an admirable product of their 
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research and their thought. I would not say, as they did, that 
our whole system of study should be overthrown and in its place 
be put the study of law as a science and not merely as an art; 
but I do say that it is a shame to graduate a lawyer densely and 
absolutely ignorant of the history of his own profession; and 
that it is entirely possible with a better preparation and a longer 
course, to parallel the lines of technical study with the elements 
of jurisprudence, and the story of the law’s share in the progress 
of civilization. If there was no other single reason for increas- 
ing the required preparation and lengthening terms of study I 
should deem it an all-sufficient one that the change will furnish 
opportunity for and open the way to a study of the science of 
jurisprudence, and will tend to make our young men, not merely 
technical practitioners, but strong, intelligent, scholarly lawyers, 
and, what is equally needed, strong, intelligent, and scholarly men. 
For these boys of ours are not to be mere lawyers. They may- 
float for a while in the accustomed waters, but very soon an 
irresistible undertow sweeps them out into the stormy sea and 
among the pounding waves of political life. They are to be our 
leaders, our civic rulers, our law-makers. What law will he 
make who is stone-blind to the law that has been made? How 
will he know to guide our growth who does not understand the 
growth already attained? Shall we leave our legislator who is to 
be, to ignorantly propose the experiment of laws which were 
tried and tested in the old years and finally thrown with a 
swing of disgust into the rag-bin of fool projects? No, gentle- 
men of the bar, no! Our law schools must give us something 
more than the mere artisan who can draw a pleading or trip a 
lying witness. Their product must be men as well as lawyers, 
vitalized by the air of historic jurisprudence, fascinated by the 
absorbing interest of the study, strengthened and lifted by its 
world-old lessons. I grant that it is not an easy thing to do and 
that the teacher must first teach himself. But if one may do 
that in the gray of his gathering winter, how much better may 
those do it who have youth and strength for their handmaids and 
years for their arena! I grant again that the young men will 
sometimes be both restless and doubtful, but if you take them 
firmly in hand and hold them to their work, very soon, if there 
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is the making of a man in them, they will grow eager and joy- 
ous in the study, and some day add wealth to its domain. And 
so I plead with our admirable court that the schools may have 
the opportunity, through the requirement of higher preparation 
and longer lines of study, to train up men who will be an honor 
to the profession and a blessing to the State. 

And nowI must relieve your patience. I have said what I 
should ; I have done what Icould. This effort in behalf of legal 
education is possibly the last service which I can render to the 
State in which my life has been lived, and to which ‘I owe.both 
allegiance and gratitude. It might have been more interesting to 
have discussed before you some problem of the law or some un- 
settled question of jurisprudence; but what I have said has 
seemed to me a duty not to be postponed or neglected or in any 
way subordinated to the mere pleasure of the occasion. No man 
knows more thoroughly than I do the need of speaking as I have 
spoken; and whatever the outcome I shall feel at least that:I 
have not been unfaithful to my chosen profession. 


THE AMENDMENT OF CONSTITUTIONS. 


THE AMENDMENT OF CONSTITUTIONS. 


The Federal constitution provides for its amendment, but not 
for its revision. The amendments must be proposed either by 
Congress or by aconvention for that purpose. The amendments 
co far have originated with Congress. 

The constitutions of many, if not of most of the States, pro- 
vide both for revisions and amendment; if the former, then by 
convention, and if the latter, by proposals therefor made either 
by convention or by legislature. Such action, either by conven- 
tion or by legislature, must be ratified by the people. 

To begin with, what is the nature of the action of the legisla- 
tive act in muking there proposals? They are not the acts of 
the legislature as such, they are not laws. The ‘regulations 
under and by which these changes can be made are restrictions 
placed ‘by ‘the people upon their power. The law might direct 
that these proposals should come from the governor, some com- 
mittee, or from one branch of the legi=l«ture. 

‘* But the great and overshadowing distinction between this 
and the ordinary legislation lies in the fact that the organism 
which decides questions of constitutional amendment is an 

entirely different and distinct organism from that which decides 
questions of legislation, even in its broadest sense. The two 
Houses and the governor constitute the entirety of the body 
which considers and finally determines all matters of legislation. 
But ‘it ‘is ‘the two Houses and the great mass of the electors of 
the commonweralth, combined, which constitute the body which 
considers and determines questions of constitutional amend- 
ment. With all matters of legislation the people, in their 
capacity of electors, have nothing todo. But with constitutional 
amendments they have everything to do, for the ultimate fate of 
all proposed amendments depends absolutely upon ‘their ap- 
proval. If they approve, the proposed amendment at once be- 
comes a part of the Constitution. If they disapprove, it fails 
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utterly and never comes into existence. The fundamental dis- 
tinction which thus becomes most manifest between the mere 
legislative machinery of the government and that machinery 
which alone possesses the power to ordain amendments to the 
Constitution of the commonwealth is most radical and ex- 
treme,’’? 

When the legislature submits these proposals, it does not nec- 
essarily decide that they ought to be adopted, but merely that 
the time is ripe for their submission ; that the demand for such 
action ought not to be ignored. ; 

As these proposals are not laws, they should not be submitted 
to the executive for his approval. The decisions are all in 
accord on this subject, from that of the Supreme Court of the 
United States in Hollingsworth v. Virginia,’ to Commonwealth 
ex rel. v. Griest.$ 

And the excutive cannot veto them: ‘‘ The veto of an execu- 
tive officer can only be exercised when his assent is necessary to 
perfect a law.’’ 4 

In fact the act of the legislature in framing these amendments 
is of the same nature as that of the convention called for the 
same purpose.® 

But the regulation of the submission must take the form of 
law.® 

In re the Constitutional Convention,’ the judges were asked 
by the Senate if a convention could draft a new constitution for 
the State, and they advised that it could not, inasmuch as the 
Constitution provided only for amendments to be proposed by 
the legislature and approved by the voters. The opinion says: 
‘¢ The ordinary rule is that where power is given to do a thing 
in a particular way, there the affirmative words marking out the 
particular way, prohibit all other ways by implication, so that. 
the particular way is the only way in which the power can be 
legally executed.”’ 


1 Commonwealth ex rel. v. Griest, 5 State ex rel. v. Secretary of State, 
196 Pa. 410. 43 La. Ann. 666; Trustees &c. v. Mc- 
2 3 Dallas, 378. Iver, 72 N.C. 81. 
3 196 Pa, 396. ® Hatch v. Stoneman, 66 Cal. 634. 
4 State ex rel. v. Secretary of State, 714 RI. 649. 
43 La. 665, 
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If the people by vote decided to call a convention of delegates 
to consider the expediency of altering the Constitution in some 
particular provisions, they must confine their actions to these 
alone. In an opinion to the legislature of Massachusetts, the 
judges say: ‘* We are of opinion that such delegates would de- 
rive their whole authority and commission from such vote, and 
upon the general principles governing the delegation of power 
and authority, they would have no right under such vote to act 
upon and propose amendments in other parts of the Constitution 
not so specified.’’ 4 

In Woods Appeal ? is discussed the question of the power of 
a convention to frame a constitution, and it is there held that it 
had no power to take final action thereon, but that it must be 
submitted to the people. The court says: ‘‘A convention has 
no inherent rights; it exercises powers only. Delegated power 
defines itself. To be delegated it must come in some adopted 
manner, to convey it by some defined means. This adopted 
manner, therefore, becomes the measure of the power con- 
ferred. * * * No argument for the implied power of abso- 
lute sovereignty in a convention can be drawn from revolutionary 
times when necessity begets a new government. Governments 
thus accepted and ratified by silent submission afford no prece- 
dents for this power of a convention in a time of profound tran- 
quillity, and for a people living under self-established, safe 
institutions. While conventions are well-known _bistorical 
modes of procedure in the formation of constitutions, they prove 
nothing; for history does not define their powers or stop the 
people from asserting their own. * * * No people can be 
safe in the presence of a divine right to rule or self-imputed 
sovereignty in their servants to bind them without ratification.”’ 

The power to change a Constitution should not exist without 
restraint. This form of law is the highest and it is fundamental 
in its character. The marked feature of a Constitution is its 
abiding nature, and if thisis to remam, and if it is to have the 
force it now has, changes must be attended with some difficulty. 
Admitting all this, however, it is also true that the people who 


16 Cush, 573. 2 75 Pa, 59. 
VOL. XXXV. 32 
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adopted it ought to have the same right to change it from time 
to time as they may deem best, providing that they are made 
with some degree of solemnity and in an orderly way. They 
must be made in accordance with law, for if this were not so, 
any one could propose a change; the State would be in a con- 
stant ferment, so as to imperil liberty, life and property. 
Experience has taught that there is no need for frequent change, 
and the people ought to calmly consider what they are doing, 
for ‘* Duty and emotion do not go hand in hand.’’ Enough 
time should be given, so that excitement may give way to sober 
judgment, for if a Constitution is not altered in the manner 
sanctioned by law, it must be maintained by superior force. A 
change once made, may produce disastrous results, before it can 
be recalled. In discussing these questions, we must bear in 
mind that these limitations are made in the interest of good gov- 
ernment and that the people have limited their powers because 
they believe this to be true. 

Considering the number of amendments which have been 
made, it seems strange that there have been so few decisions on 
the subject, and before entering upon a discussion of them, it is 
well to observe that they are not all in harmony. 

1. Are the questions affecting the validity of amendments 
political or judicial? In Luther v. Borden,! it was held that 
they were political. Briefly the facts of the case were as 
follows: — 

During the Revolution, Rhode Island did not adopt a new 
Constitution, but continued under the charter of 1663 from 
Charles If. until 1841, with some changes made by acts of the 
legislature. There was no way pointed out by this charter for 
its amendment. In 1841 the people, upon their own motion, 
held meetings, which resulted in a coavention to frame a consti- 
tution. It framed one and caused it to be submitted to a vote 
of the people as to whether it was satisfactory to them. A 
majority ratified it. Elections were held under it whereby a 
governor, and other State officers and a legislature were chosen, 
who met in May, 1842, and organized a new government. The 
old government did not assent to the new order of things, and 


17 How. 1. 
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passed severe laws in reference thereto and put the State under 
martial law. In 1843 another Constitution was adopted under 
the old management and went into operation. This led to what 
is known as Dorr’s rebellion, he having been chosen governor 
under the Conatitution of 1841. The question as to which was 
the legal government got to the Supreme Court of the United 
States, through a suit for damages, growing out of an arrest of 
plaintiff by an officer of the militia. The plaintiff being a citizen 
of Massachusetts and defendant of Rhode Island, he brought his 
suit in the United States Circuit Court. 

The Supreme Court held that it was bound by the action of 
the authorities of the State who were in power; that the ques- 
tion as to which government was the valid one was a political 
question, and the authorities of the State having passed upon it, 
the court must regard it no longer us an open question. The 
court says: ! ** Indeed, we do not see how the question could be 
tried and judicially decided in a State couri. Judicial power 
presupposes an established government capable of enacting laws 
and enforcing their execution, and of appointing judges to ex- 
pound and administer them. The acceptance of the judicial 
office is a recognition of the authority of the government from 
which it is derived. And if the authority of that government 
is annulled and overthrown, the power of its court and other 
officers is annulled with it. And if a State court should enter 
upon the inquiry proposed in this case and should come to the 
conclusion that the government under which it acted has been 
put aside and displaced by an opposing government, it would 
cease to be a court and be incapable of pronouncing a judicial 
decision upon the question it undertook to try. If it decides 
at all as a court it necessarily affirms the existence and authority 
of the government under which it is exercising judicial power.’’ 

As is well suid in Bott v. Wurts,’ referring to this case: 
‘*But the difference between a court’s investigation into the 
legality of the goverment of which the court is a branch and its 
investigation into the legality of a procedure which in no way 
involves the legality of the government or of itself, is too plain 
to require elucidation.” 


1 Pp. 40. 2 63.N. J. L. 298. 
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Under the Constitution of Maryland, the votes cast for and 
against the amendments are returned to the governor and if it 
appears to him that a majority has voted in favor of the amend- 
ment he, by proclamation, declares that it has been adopted. 

The Supreme Court of that State said: ‘+ It will be seen that 
the Constitution confides to the governor exclusively the power 
and duty of ascertaining the result of the vote from an examina- 
tion of the returns made to him; and, on his proclamation that 
a proposed amendment has received a majority of the votes 
cast, it becomes eo instanti a part of the Constitution. There is 
no reference of the question to any other officer or to any other 
department. It is committed to the governor without qualifica- 
tion or reserve, and without appeal to any other authority. 
Most certainly no jurisdiction is conferred on this court to revise 
his decision. It may be asked what is to be done in case the 
governor should violate his duty, and wrongfully proclaim an 
amendment as adopted which in point of fact had been rejected. 
It would not be becoming in this court to suppose that such a 
a contingency would ever happen. The courtesy due to the exec- 
utive department forbids us to entertain such a conjecture. But 
if, unhappily, in future times, it ever should occur, assuredly 
a sufficient remedy will be found. The resources of a free gov- 
ernment are ample, and will always be found adequate to punish 
_ and redress offenses against its sovereignty.’ ! 

‘* When the inquiry is whether the legislature or any other 
body or officer has violated the regulations of the Constitution, 
it is entirely plain that the decision of that subject must rest 
exclusively with the judicial department of the government.’’ ? 
This case was a quo warranto to test which of two rival bodies 
was the Senate.’ 

So then it can safely be said that these questions must be de- 
cided by courts unless some other way has been pointed out by 
the Constitution. 

2. Are constitutional provisions always mandatory? Statutory 
provisions especially as to form and time are often held to be 


1 Worman v. Hagan, 78 Md. 164. 3 See also Bott v. Wurts, 63 N. J. 
2 State ex rel. v. Rogers, 56N.J.L. L. 289; State v. McBride, 4 Mo. 303; 
616. State ex rel. v. Timme, 54 Wis. 318. 
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merely directory where it seems that the law maker did not in- 
tend that proceedings should be held void because they were not 
obeyed, and while declaring that they ought to be observed, yet 
courts are unwilling to inflict such a penalty because they are not. 
It is dangerous doctrine to hold that a court has the power to say 
that a constitutional requirement is directory merely and that it 
need not be respected, for the very fact that it is found in a 
Constitution is evidence that its makers thought it to be of suffi- 
cient gravity to be put there. The idea of permanency which 
invests such an instrument is greatly lessened by so holding. 
Yet constitutions should be brief, clear, concise and elastic, 
and if they descend from their high rank by embracing that 
which does not belong there — matters of ordinary legislation — 
will not courts at times be compelled to regard provisions in this 
light in order to render them effective? 

The reasons for holding a provision directory are well stated 
by the Supreme Court of Missouri. The Constitution of that 
State provides as follows: ‘* When the bill has been signed, as 
provided for in the preceding section, it shall be the duty of the 
Secretary of the Senate * * * to present the same in 
person on the same day on which it was signed as aforesaid to 
the Governor and enter the fact upon the journal.’’ The court 
says: ‘* If mandatory, then no matter what the circumstances, 
the bill must be delivered in person by the clerical officer of the 
House in which it originated on the very day of its passage, and 
that fact entered upon the journal, or else the bill, passed after 
many days of anxious, arduous legislative labor, with all the 
solemnities, and authenticated by all the formalities ordained by 
other sections of the Constitution, could be defeated hy the sick- 
ness or absence of the Governor, orthe misfeasance, malfeasance, 
sickness, absence or death of the officer on whom is enjoined the 
personal delivery of the bill, or, as frequently occurs, by the bill 
having been put upon its final passage a few minutes before mid- 
night. When such consequences as these are to attend such a 
construction as that insisted upon, we may well hesitate before 
giving that construction our sanction.’’! 

3. Irregularities. Those who argue for greater strictness say 


1 The State ex rel. v, Mead, 71 Mo. 274. 
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that changes should not be made too easily, that if they are, they 
will simply be the echo of the passions of the hour, driving con- 
stitutions to the level of that which is done by a legislature. On 
the other hand, it is argued that if amendments are attended with 
too great difficulties, the effect will be bad: that the people will 
become desperate and be driven to revolution; that they have 
rights in this regard which must be respected. 

Two well considered cases dwell on this phase of the question. 
The Supreme Court of Minnesota says: ‘* As ultimate sover- 
eignty is in the people, from whom all legitimate civil authority 
springs and inasmuch as in the inception of all political organi- 
zations it is this original and supreme will of the people which 
organizes civil government, a court has no right to inquire too 
technically into any mere irregularities in the manner of propos- 
ing and submitting to the people that which they have solemnly 
adopted and subsequently recognized and acted upon as a part 
of the fundamental law of the State.’’! 

By the Supreme Court of Mississippi it is said: ‘* There is 
nothing in the nature of the submission which should cause the 
free exercise of it to be obstructed, or that could render it dan- 
gerous to the stability of the government; because the measure 
derives all its vital force from the action of the people at the 
ballot-box, and there can never be danger in submitting in an 
established form to a free people, the proposition whether they 
will change their fundamental law. The meuns provided for the 
exercise of their sovereign right of changing their Constitution 
should receive such a construction as not to trammel the exercise 
of that right. Difficulties and embarrassments in its exercise are 
in derogation of the right of free government, which is inherent 
in the people; and the best security against tumult and revolu- 
tion is the free and unobstructed privilege to the people of the 
State to change their Con8titution in the mode prescribed by the 
instrument.’’ ? 

There is a well-considered opinion in the Prohibitive amend- 
ment cases,’ where the court says: ‘* Is a proposition to amend the 
Constitution in the nature of a criminal proceeding in which 


1 Secombe v. Kittleson, 29 Minn. 
555. 


2 Green v. Weller, 32 Miss. 650. 
3 24 Kan. 710. 
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the opponents of change stand as defendants in a criminal action 
entitled to avail themselves of any technical error or mere verbal 
mistake or is it rather a civil proceeding in which these omissions 
and errors which work no wrong to substantial rights are to be 
disregarded? Unhesitatingly we affirm the latter. * * * The 
two important vital elements in any constitutional amendment 
are the assent of two-thirds of the legislature and a majority of 
the popular vote. Beyond these, other provisions are mere 
machinery and forms. They may not be disregarded, because 
by them, certainty as to the essentials is secured. But they are 
not themselves the essentials.’’ 

These irregularities can be grouped under several heads: — 

(a) Questions as to whether the proposal or an amendment has 
passed the legislature. A case often referred to, and a pioneer 
on this subject, is The State v. McBride.!. The Constitution de- 
clared that ‘‘the General Assembly may, at any time, propose 
such amendments * * * as two thirds of each House shall deem 
expedient.’’ The Senate consisted of twenty-four members — 
seven votes against the proposal and fifteen for it. ‘* The word 
House as used in the Constitution may, then, either be the whole 
number elected to that House, or a majority of its members. 
The most common meaning of the word being a number of 
members sufficient to constitute a quorum to do business. It is 
our opinion that fifteen members of the Senate having voted for 
this amendment, and seven only against it, two being absent, 
it was passed by the required number of votes.’’ 

The Supreme Court of Mississippi is of the same opinion.? 

The Constitution of Alabama not only required an adoption by 
the people, -but also a ratification afterwards by the legislature. 

The appellate court held that if the resolution had simply 
referred to the fact that the amendments had been adopted by 
the people, it would have been sufficient, but inasmuch as it bad 
attempted to set them out in full and had omitted one of them, 
that this was fatal to the one so left out. ‘+ But the act purports 
to set out the resolutions which were proposed and accepted by the 
people, and the rule is that the special governs the general.’’ * 


1 4 Mo. 306. 8 Cohen v. Frierson, 24 Ala. 108. 
2 Green v. Weller, 32 Miss. 650. 
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(b) The number of votes required to adopt. 

In Ohio it was held that the words of the Constitution * a 
majority of the electors voting at such election,’’ required 
a majority of those voting for officers at such election.! 
The same rule obtains in Missouri.2, So also in Indiana, 
where the language is ‘‘to the electors of the State and if a 
majority of said electors shall ratify thesame.’’* In Nebraska 
it is the same.‘ A different position was taken in Wisconsin, 
where the provision is ‘* approved by a majority of all the votes 
cast at such election.’’ 5 ; 

(c) The record of the amendments submitted. 

The constitutions of some States require the proposed amend- 
ments to be entered upon the journals of each House, together 
with the vote of the members therein, taken by yeas and nays. 

The appellate court of Maryland held that a failure to comply 
with this provision was not fatal; ‘* each House had the bill in its 
possession when it passed it, and the bill was fully and clearly 
identified by its title. There would have been no greater cer- 
tainty if every word of it had been recited. We must give a 
reasonable construction to the words of the Constitution. There 
was but one bill with this title. The entries on the journals of 
the two Houses that this bill had been passed by the yeas and 
nays, which were stated, described their legislative action as 
distinctly as it could be expressed. The yeas and nays were 
associated as closely as possible with the enactment contained in 
the bill,— that is to say, with the proposed amendment. It 
was not in the power of any person to mistake the meaning of 
the entry.® 

A similar result was reached in Colorado, although the argu- 
ment mainly rests upon necessity: ‘* The conditions are such 
that the judiciary ought not to attempt to declare them void.’’? 
The same rule is adopted in Kansas Prohibitory Amendment 

cases.6 The court says: ‘*’To insure certainty and guard 


1 State ex re). v. Foraker, 46 Oh. St. 5 Gillespie v. Palmer, 20 Wis. 572. 
677. See also Bott v. Wurts, 63 N. J. L. 
2 State ex rel. vu. McGowan,138Mo. 289. 
187, 6 Worman v. Hagan, 78 Md. 164, 
8 The State v. Swift, 69 Ind. 188. 7 Nesbit v. The People, 19 Col. 451. 
4 State v. Babcock, 17 Neb. 188. 8 24 Kan. 700. 
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against mistake journal evidence of the amendment and votes is 
prescribed, but this is mere matter of evidence and not the sub- 
stantial condition of constitutional change.”’ 

But there are reasons and authority against this doctrine. 
These proposals are not laws. Doubts should not lurk about 
them, either at the time the people vote or after they have done 
so. Acchange in a word may make the amendment different 
from the one proposed, or the one voted upon. And it is so easy 
to comply with the requirements, that it leads to the belief that 
those who made them thought them mandatory. 

The California court says: ‘* The great purpose is to preserve 
in permanent enduring form, authentic and reliable evidence of 
the contents of the amendment proposed; that in the form in 
which it appears as such record, it may he submitted to the 
electors for ratification by their suffrages and, when ratified, the 
evidence of what has been ratified may be preserved in an un- 
mistakable, permanant and enduring form. To furnish and pre- 
serve this evidence in a certain and more unmistakable form and 
manner, the entry must be made in the journal of each House. 
The journals should be regarded as matter of record and when 
questions arise as to what is contained therein they must be tried 
and determined by inspection of the record only.’’? 

The opinion contains a vigorous criticism of the Kansas case. 

Nevada holds this omission to be fatal.? 

This subject is most exhaustively treated by the Supreme 
Court of Iowa in two opinions in the same case, sustaining this 
position.® 

(d) Oneness of amendments. 

Some constitutions require the amendments to be submitted 
separately. The Wisconsin Constitution on this subject is as 
follows: ‘* If more than one amendment be submitted, they shall 
be submitted in such manner that the people may vote for or 
against such amendments separately.”’ 

In a case in which it was contended that the amendments sub- 
mitted, contained at least four, the court said: ‘* Such a con- 
struction would, we think, be so narrow as to render it practi- 


1 Oakland Paving Co. v. Hilton, 69 2 State ex rel. v. Tufly, 19 Nev. 891. 
Cal. 495. ® Koehler v. Hill, 60 Ia. 543. 
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cally impossible to amend the Constitution; or, if not practically 
impossible, it would compel the submission of an amendment 

which, although having but one object in view, might consist of 

considerable detail and each separate provision, though all pro- 

motive of the same object and necessary to the perfection and 

practical usefulness thereof, if adopted as a whole, in such form 

that a defeat of one of its important matters of detail might 

destroy the usefulness of all the other provisions when adopted. 

* * * Tfthey must be submitted separately, why must they? 

Certainly they should either both be defeated or both adopted. 

Why then should the people be permitted or compelled to vote - 
upon each separately? Certainly uo good could result from a 

separate submission which is not equally. as well and better 

accomplished by submitting them together as one amendment ; 

and tke separate submission might result in the absurd- 

ity of the ratification of the one and the rejection of the 

other.’’? 

In like manner Louisiana held an amendment to be single, 
saying, ‘‘ There is but one object mentioned therein and that is 
the extension of relator’s lottery for a term of 25 years. All 
other provisions and stipulations therein contained, relate to the 
consideration the relator contracted to pay therefor, and the 
destination, in general terms, of the sums to be by him paid 
into the State treasury.’’ ? 

In State ex rel. v. Powell,’ it was held that the amendment 
was not single. 

(e) Publication. 

Some constitutions require publication of the proposed amend- 
ments, An amendment in Montana was held void because pub- 
lication had not been made as required. The Constitution of 
that State contained this provision: ** The provisions of this 
Constitution are mandatory and prohibitory, unless by express 
words they are declared to be otherwise.’ 4 
A like ruling was made by a divided court in Nevada.5 


1 State ex rel. v. Timme, 54 Wis. 3 77 Miss. 543. 

335. 4 State ex rel. v. Tooker, 15 
2 State ex rel. v. Secretary of State, Mont. 8. 

43 La. Ann. 660. Sce also Bott v. 5 The State ex rel. v. Davis, 20 Nev. 


Wurts, 63 N. J. L. 289. 220. 


| 
| 
4 


THE AMENDMENT OF CONSTITUTIONS. 507 


The same court held it to be a sufficient compliance with the 
requirement of publication for three months before election, if 
it was published along with the statutes some sixteen months 
prior to election.! 

It would seem that if any provision should be held directory, 
this would be one of them. Every lawyer knows how difficult 
it is to get publications correctly made in a single case. How 
vast would be the job if it embraced 100 publications in as many 
counties! And no amendment could be made affecting power- 
ful interests unless they were favorable, for if one publisher 
could not be ‘‘ persuaded’’ to leave it out, then they would 
simply buy a little plant with which they could do as they 
pleased. If this were not so, a majority of 100,000 in its 
favor in ninety-nine counties where all was regular might be 
defeated because of failure in the other county having but 
1,000 votes. 

Judge Brewer says in the Prohibitive Amendment cases :? 
‘¢ Suppose a unanimous vote of both Houses of the Legislature 
and a unanimous vote of the people in favor of the amendment 
but that the Secretary had omitted to publish in one county in 
which a newspaper was published, would it not be simply an 
insult to common sense to hold that thereby the will of the Leg- 
islature and people had been defeated? Is it within the power 
of the Secretary either through ignorance or design to thwart 
the popular decision? Is he given a veto or can he create one? 
This may be an extreme case, but it only illustrates the prin- 
ciple.’’ 

The rule might well be held otherwise if it could be shown 
that the people did not know of the submission and hence to a 
great extent did not vote. The remarks of the writer of the 
opinion in Bott v. Wurts,’ are pertinent: ‘** But there is another 
reason to withhold us from such a judgment. Under the statute 
the election proceeded throughout the State without objection 
on the part of any person, and, so far as appears, every quali- 
fied voter who desired to exercise his franchise has done so in 
a mode satisfactory to himself, without seeking to vote on some 
of the amendments while refraining from voting on the rest. 


1 State ex rel. v. Grey, 21 Nev. 378. 2 Supro. % Supra. 
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So that no right has been denied; no will competent to influence 
the election has been thwarted.’’ 

(f) Other instances. 

In California, a suit was brought to enjoin the Secretary of 
State from ‘‘ taking steps to subniit to the voters of the State,”’ 
a proposed amendment to the Constitution for a change of the 
location of the State capital. By its terms it was not to take 
effect, when adopted, unless there should be a donation to the 
State of not less than ten acres of land and one million dollars 
in money, and until the site donated should be approved by the 
Governor, Secretary of State and Attorney-General. The in- 
junction was made perpetual. 

The court says: ‘* The amendment proposed substitutes for, 
or rather superadds to, the will of the people another will or 
judgment, without which its own will can have no effect, and 
which is therefore made the controlling judgment before the 
amendment can have any operative existence. As the proposed 
amendment is, therefore, only a proposition for the people to 
submit to some other individuals or body to determine whether 
there shall be a change of the seat of government, we hold that 
it is not such an amendment as the legislature has been authorized 
to submit to their votes.’’ ! 

The Supreme Court of Missouri, upon a similar amendment, 
were of a different opinion. They say: ‘It will be observed 
also that the amendment does not propose to effect a change in 
the location of the seat of government, but to provide the means 
by which a change can be effected. It might have delegated the 
power to the general assembly to make the change; instead of 
doing so it has provided a means much more complicated, 
but which the courts are bound to uphold and respect. The 
people are to judge of the practicability of the methods pro- 
posed. If the amendment is adopted it ceases to be a mere 
resolution of the assembly, and becomes ‘to all intents and 
purposes’ a part of the Constitution. The conditions will be 


imposed and the power will be delegated by the Constitution 
itself.’’ ? 


1 Livermore v. Secretary of State, 
102 Cal. 113. 
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The territory of Minnesota adopted a Constitution, elected 
State officers and acted as a State some time before it was ad- 
mitted into the Union. Before it was admitted, it submitted, 
and the people adopted, an amendment to this Constitution.’ 
Held valid. 


‘C. O. TicHENor. 


Kansas City, April, 1901. 


1 Secombe v. Kittleson, 29 Minn. 555. 


a 

J 
q 


35 AMERICAN LAW REVIEW. 


CONSTITUTIONAL RIGHT OF LOCAL SELF-GOVERN- 
MENT OF MUNICIPALITIES, AND PRINCIPLES AP- 
PLICABLE TO CENTRAL CONTROL. 


I. Construction or Locau Acts.— The recent Constitution 
of New York is the only one which specifically defines a special act. 
Such an act is said to be an act affecting less than all the cities 
of one of the classes of cities for which the Constitution 
provides.’’! This, in effect, is the doctrine declared in Missouri.? 
In New Jersey it is said that the question whether any pur- 
ticular statute is local or special must be determined not upon its 
compliance with legislative classification, but upon whether, 
having regard to the character of the legislation and the limita- 
tions upon it contained in the act, the statute is or is not a 
general law.? The decisions show that the courts investigate 
and take judicial notice of the facts surrounding the act, and will 
sometimes look into the facts relating to its passage, notwith- 
standing it is general in form, but in reality special or local in 
its application. It has often been laid down as a general prop- 
osition that particular subjects may be properly dealt with by 
laws applying to all that fall within their purview.‘ ‘+ Clas- 
sification of this sort is natural and reasonable, and properly 
belongs to the exercise of legislative discretion. It is only 
when the Classification adopted carries on its face the proof 
that it is a mere cover for legislation intended to be special or 
local that the courts are warranted in declaring it void.’’® 
Courts have frequently held void legislation which showed that 


it was designed to operate in the present and on an existing state 
of facts.® 


1 Gvodnow Munic. Home Rule,p.63. 56; Equitable &c. Society v. Clements, 
2 Murnane v. St. Louis, 123 Mo. 140U.S. 226. 


479; St. Louis v. Dorr, 145 Mo. 466. 5 Murnane v. St. Louis, 123. Mo. 
8 Wanser v. Hoos, 60 N. J. L. 482; 479, 493, 494. 
64 Am. St. Rep. 600. 6 Board of Freeholders v. Buck, 49 


4 Pezkins v. Railroad, 103 Mo. 52, N.J. L. 228; Devine v. Cook County, 
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Il. Leoisiation By CiassiFication.— A statute which divides 
municipal corporations into classes according to population, and 
legislation adapted to the different classes, is regarded as general 
in its nature and not violative of the constitutional provisions 
against the enactment of special or local laws.!_ Population and 
not geographical distinctions should control the classification. 
Geographical conditions are permanent, and hence any act 
which at the beginning of its application is special in character 
must always remain so. ‘‘This is classification run mad,”’? 
Courts may determine in each instance the constitutionality of 
the classification, and judicial notice will be taken of the class to 
which the city belongs and of its population as shown by the 
census. The controlling rule, first announced in a Pennsylvania 
case,‘ that ‘*a statute which relates to persons or things as a 
class is a general law, while a statute which relates to particular 
persons or things of a class is special,’’ has been often approv- 
ingly quoted. Likewise, the general observation has been 
made that a legislative act which applies to and embraces all 
persons who are or may come into like situations and cireum- 
stances is not special. However, this is ‘* but a statement 
of a general rule and was only intended as such when lid 
down. * * * To make such a law general there must be 
some distinguishing peculiarity which gives rise to a necessity 
for the law as to the designated class. A mere classification for 
the purpose of legislation without regard to such necessity is 
simply special legislation of the most pernicious character and 
is condemned by the Constitution. Mere differences which would 


84 Ill. 590; State ex rel. v. Herrmann, 
75 Mo. 340; State ex rel. v. County 
Court, 89 Mo. 237; Murnane v. St. 


State v. Mayor (N. J.), 20 Atl. Rep. 
886. 
8 State ex rel. v. Wofford, 121 Mo. 


Louis, 123 Mo. 479, 494. 

115 Am. and Eng. Encyc. Law, p. 
981; Rutherford v. Hamilton, 97 Mo. 
643; Rutherford v. Heddins, 82 Mo. 
388; Ex parte Swann, 96 Mo. 44. 

2 Per Paxon, J., in Commonwealth 
v. Patton, 88 Pa. St. 258; State v. 
Pugh, 423 O. St. 93; State v. Philbrick 
(N. J.), 15 Atl. Rep. 579; Clark v. 
Cape May (N. J.), 14 Atl. Rep. 581; 


61, 71; State ex rel. v. Marion County, 
128 Mo. 427. 

4 Wheeler v. Philadelphia, 77 Pa. St. 
338. 
5 Lynch v. Murphy, 119 Mo. 163; 
State ex rel. v. Tolle, 71 Mo. 1. c. 650; 
Ewing v. Hoblitzelle, 85 Mo. 64. 

® Humes v. Mo. Pac. Ry., 82 Mo. 
221; Phillips v. Mo. Pac. Ry., 86 Mo. 
540. 
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serve for a basis of classification for some purposes, amount to 
nothing in a classification for legislative purposes, unless such 
differences are of a character as, in the nature of things, to call 
for and demand separate laws and regulations.’’ ! 

‘* Mere form of legislation without regard to its operation will 
not suffice to relieve it ofits special or local character. If in its 
practical operation it can only apply to particular persons or 
/ things of a class, then it will be a special or local law, however 
5 carefully its character may be concealed by form, of words.’’ ? 

The enactment must be for the purpose of meeting require- 
ments of cities of the specified population and not merely to 
evade the constitutional prohibition.® 

‘* If the classification is a proper one, the law will not be special 

‘ or local, though at the time only one object falls within the class, 

i provided the law has such a prospective application as to include 

benefits or powers conferred by the law.’’ 4 

‘© It by no means follows that a law is a general law because 

. it operates upon all within a class. It is still special if it applies 
to all within a class, without reason appearing why it is not 
made to apply generally to all.’’ > 

Classification, even by population, ‘‘ designed to operate in 

the present and on an existing state of facts,’’ and not in the 

future, is unconstitutional, although several localities or cities 
fall within the class referred to by the act.® 


III. Cannot Drvipe or App Cxiasses.— The constitutions of 
many States require the organization and classification of cities 


1 State ex rel. Atty. Gen’l v. Mil- 131 Mo. 1.c. 6; State ex rel. v, Miller, 


ler, 100 Mo. 1. c. 448, 449; see Long 
Branch v. Sloane, 49 N. J. L. 356; Van 
Ripper v. Parsons, 40 N. J. L. 123; 
Anderson v. Trenton, 42 N. J. L. 486; 
Bronson v. Oberlin, 41 O. St. 476. 

2 Dunne v. K. C. Cable Ry. Co., 131 
Mo. I. c. 5; Murnane v. St. Louis, 123 
Mo. 479, 491; Helfer v. Simon, 53 
N. J. L. 550; 22 Atl. Rep. 120. 

8 State ex rel. v. Herrmann, 75 Mo. 
340; see McCarthy v. Com. 110 Pa. 
St. 243, 246, 247. 

4 Dunne v. K. C. Cable Ry. Co., 


100 Mo. 439; State ex rel. v. Herrmann, 
75 Mo. 340. 

5 Rauer v. Williams, 118 Cal. 1. c. 
408. 

6 State ex rel. v. Herrmann, 75 Mo. 
340; State ex rel. v. Jackson County, 
89 Mo. 237; Murnane v. St. Louis, 123 
Mo. 1. c. 494; McCarthy v. Common- 
wealth, 110 Pa. St. 243; Topeka v. 
Gillette, 32 Kan. 431; Devine v. Cook 
County, 84 Ill. 590; Freeholders v. 
Buck, 49N. J. L. 228; Council Grove, 
20 Kan. 619. 
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and towns to be provided by general laws, and frequently limit 
the number of classes.! 

Such provisions are designed to put an end to special legislation, 
however disguised, in relation to the municipal powers of cities and 
towns that fall within the classified charters applicable to them.? 

The provisions of the act must apply to all cities of the class 
to which they are applicable, hence under such constitutional 
restrictions, an act which attempts to divide into two classes, 
the cities of the first class, as, for example, giving special powers 
and privileges to only such cities as have or which may reach 
hereafter a population above that of the fixed legislative limit of 
this class is void.* In other words, an act in the form of a 


general law which by its provisions may apply to all cities that 
in future may reach a prescribed population higher, for instance, 
than that designated as cities of the first class, is unconstitutional, 
because it would add another class to the classes already ex- 
isting, and would confer upon some cities of the first class, on 
reaching the population named, municipal powers not possessed 
by smaller.cities of the first class.‘ 


IV. Laws To Give Errect To ConsTITUTIONAL PROVISIONS. — 
General laws may be enacted on all subjects which concern the 
relation of the State to the locality. Likewise, such laws may 
be passed when it becomes necessary to give practical effect to 
express provisions of the Constitution.® Legislation which is 
necessary or appropriate to carry into effect a positive command 
of the organic law, or, is required or directly contemplated by its 
terms, cannot justly be held to be either special or local within 
the true intent and meaning of the Constitution.® 


1 Such constitutional provisions 
exist in Missouri, Arkansas, Idaho, 
Kentucky, New York, Colorado, South 
Dakota, Washington and Wyoming. 

2 Ward v. Boyd Painting Co., 79 
Fed. Rep. 391, affirmed in 85 Fed. Rep. 
27; Rauer v. Williams, 118 Cal. 408; 
Darcy v. Mayor, 104 Cal. 642; Pasa- 
dena v. Stimpson, 91 Cal. 238; Cody 
v. Murphy, 89 Cal. 522; People v. Hen- 
shaw, 76 Cal. 436. 


VOL. XXXV. 


5 Murnane v. St. Louis, 123 Mo. 
479. 

4 St. Louis v. Dorr, 145 Mo. 1. c. 
475. See Worcester National Bank ». 
Cheeney, 94 Ill. 430; Dennan v. Brod- 
erick, 111 Cal. 96. 

5 State ex rel. v. St. Louis & §,. F. 
Ry., 117 Mo. 1. 

6 Kenefick v. St. Louis, 127 Mo. 1. c. 
10; Kansas City v. Scarritt, 127 Mo. 
l. c. 655; Ewing v. Hoblitzelle, 85 Mo. 
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V. GeneraL Statutes REPEAL OR SUPERSEDE CHARTER 
visions, WHEN? —Statutes of a general nature do not repeal, 
by implication, charters and special acts passed for the benefit 
of particular municipalities; but they do so when this appears to 
have been the purpose of the legislature and the general law.! 
Thus a general statute will not impliedly repeal a prior local or 
special statute unless there is such a positive repugnance between 
the two that they cannot stand together or be consistently recon- 
ciled.? But if both the general and the special act can stand 
they will be construed accordingly.* If one must give way it 
will depend upon the supposed intention of the law-makers, to 
be collected from the entire legislation, whether the charter is 
superseded by the general statute or whether special charter 
provisions apply to the municipality in exclusion of the general 
enactment.‘ ‘It is really a question of intention.’’ 5 

Laws respecting matters which naturally fall within the 
domain of municipal government, or which relate alone to the 
government of cities, are not superseded by legislative enact- 
ments although general in form. While, unless restricted, the 


legislature may change from time to time the territorial limits 
of a municipal corporation,’ the boundaries of a city fixed by its 
charter cannot be changed by special act. However, where 
the boundaries are not fixed by charter they may be so changed.® 


378. 


64; State ex rel. v. Owsley, 122 Mo. 
68; State ex rel. v. Slover, 126 Mo. 
652; State ex rel. v. Dolan, 93 Mo. 
467; State ex rel. v. Higgins, 125 Mo. 
364; State ex rel. v. Walton, 69 Mo. 
556; Spaulding v. Brady, 128 Mo. 653; 
State ex rel. v. Shields, 4 Mo. App. 
259. 

1 People v. Clunie, 70 Cal, 504; 
State v. Branin, 23 N. J. L. 484; 1 
Beach Pub. Corp., § 96. 

2 St. Louis v. Alexander, 23 Mo. 
483; St. Louis v. Insurance Co., 47 
Mo. 146. 

8’ Baldwin v. Green, 10 Mo. 410; 
State v. Cowan, 29 Mo. 380. 

#1 Dillon Munic. Corp., § 87; 2 
Dillon Munic. Corp., §§ 770, 773. 

5 State ex rel. v. Severance, 55 Mo. 


As to instances of repeal of 
municipal charter provisions by gen- 
eral acts, see 1 Beach Pub. Corp., 
§§ 98, 99. 

6 State ex rel. v. Field, 99 Mo. 352; 
Kansas City v. Scarritt, 127 Mo. 642; 
Kansas City v. Marsh Oil Co., 140 Mo. 
472; Tacoma G. & E. L. Co. v. Tacoma 
(Wash.), 44 Pac. Rep. 655; State ex 
rel. v. Walbridge, 119 Mo. 383; Manker 
v. Faulbaber, 94 Mo. 430. 

715 Am. & Encyc. Law, 1003, 1004, 
1110, 1023. 

8 Gray v. Crockett, 30 Kan. 138; 
Wyandotte v. Wood, 5 Kan. 603; West 
Port v. Kansas City, 103 Mo. 141; Kan- 
sas City v. Stegmiller, 151 Mo. 189; 52 
S. W. Rep. 723. 

® State v, Warner, 4 Wash. 773. 
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In California it has been held that a general law relating to 
police courts and also one relating to local assessments, passed 
subsequent to a charter, will supersede the charter.!| Ali author- 
ized ordinances have the same force and effect within the cor- 
porate limits that an act of the legislature has upon the people 
at large.? It therefore follows that whether an ordinance is in 
apparent or real conflict with the general law or whether it will 
supersede such general law must be determin2d by the same 
principles applicable to charter provisions.* 


VI. Leaistative ControL oF Corporate Property. — In 
view of the public character of the municipal corporation it is 
generally assumed that the State through its legislature, as the 
guardian of the public interests, may, when necessary, take full 
control of the public property and the public rights of the city. 
As parts of the government of the State municipal corporations 
cannot own property free from State control and regulation. In 
consideration of the fact that most of the duties of these bodies 
affect the public, although chiefly that portion which resides 
within their limits, the view obtained in some of the earlier cases 


that property held and managed by municipal corporations in 
order to enable them to execute their powers, occupied a some- 
what different position in law from the property of the individual 
or private corporation.‘ 

Respecting legislative interference the fundamental question 
is the private rights of the municipal corporation against the 
encroachments upon them by the State, and the courts are, in the 


1 Thompson v. Ashworth, 73 Cal. 
73; People v. Henshaw, 76 Cal. 436; 
Ex Parte Ab You, 82 Cal. 339; Davies 
v. Los Angeles, 86 Cal. 37. See Kan- 
sas City v. Bacon, 147 Mo. 259; princi- 
pal and dissenting opinion; Badgley v. 
St. Louis, 149 Mo, 122. 

2 Hopkins v. Mayor, 4 M. & W. 
621; New Orleans Water Works v. 
New Orleans, 164 U. 8. 471, 481; But- 
trick v. Lowell, 1 Allen (Mass.), 172; 
79 Am. Dec. 721; Presbyterian Church 
v. New York, 5 Cowen (N. Y.), 538, 
541; Taylor v. Carondelet, 22 Mo. 


105; Jackson v. Grand Av. Ry. Co., 
118 Mo. 218, 219. 

8 Ex parte Garza, 28 Tex. App. 381; 
19 Am. St. Rep. 845; State v. Bender, 
38 Mo. 451; State v. Clarke, 54 Mo. 
17; State v. De Bar, 58 Mo. 395; 1 
Beach Pub. Corp., §§ 101 et seq. 

4 Darlington v. Mayor, 31 N. Y. 
164; 28 How. Pr. ( N. Y.) 252; 88 Am. 
Dec. 248; denying Bailey v. Mayor, 
etc., 8 Hill (N. Y.) 531; Philadelphia 
v. Fox, 64 Pa. St. 160; Essex P. R. 
Board v. Skinkle, 140 U. S. 334. 
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true sense of the word, protectors of such rights under our 
constitutional system. At present the private rights of the mu- 
nicipal corporation are recognized, and all their property of a 
distinctly private character is fully protected by the constitu- 
tional provisions protecting private property of the individual 
or private corporation.! 

Municipal corporations are regarded as holding such property 
as trustees for the inhabitants within the limits of the corpora- 
tion and all money claimed by the issue of bonds, or assess- 
ment and collection of taxes, license fees, and the like, is con- 
sidered a trust fund for public use by the corporate authorities 
and belongs to the municipal treasurer, subject, however, as will 
be pointed out, to proper application for State purposes.? The 
right of the State as to the private property of the city 
is a right of regulation, and though broader than exists in the 
case of individuals, is not a right of appropriation.® 

As to public property in the sense of its being governmental the 
limit of legislative control is that such property cannot be devoted 
to private use by legislative action alone, either directly or in- 
directly, after its dedication to public use.‘ 

It is generally held that transferring property and authority 
by act of the legislature from one class of public officers to 
another, where the property is still devoted to its original public 
purpose, does not invade the vested rights of the city.’ 

But in a recent Massachusetts decision an act which provided 
that the city of Boston should transfer to a cemetery company 


1 Dartmouth College v. Wood- St. 169; Trustees v. Bradbury, 11 Me. 


ward, 4 Wheat. (U. S.) 694, 695; Mont- 
pelier v. East Montpelier, 29 Vt. 12, 19; 
Benson v. Mayor, 10 Barb. (N. Y.) 
223, 224; Town of Milwaukee v. City 
of Milwaukee, 12 Wis. 93, 100; Tiede- 
man Munic. Corp., §9. 

2 People v. Ingersoll, 58 N. Y. 1, 29> 
30. 
8 People v. Hurlbut, 24 Mich. 44; 
State ex rel. v. Denny, 118 Ind. 382; 
24 Am. and Eng. Corp. Cas. 223; 1 
Beach Pub. Corp. §712; 1 Dillon 
Munic. Corp., § 54. 

4 See Philadelphia v, Fox, 64 Pa, 


118; Cary Library v. Bliss, 151 Mass. 
364; 1 Dillon Munic. Corp., § 80. 

5 State ex rel. v. Kolsem, 130 Ind. 
434;14L.R.A. 566; Baltimore v. Police 
Board, 15 Md. 376; People v. Draper, 
15 N. Y. 5382; Coyle v. McIntyre, 7 
Houston (Del.), 44; 40 Am. St. Rep. 
109 and note; Montpelier v. East 
Montpelier, 29 Vt. 12. So, it has been 
held that the transfer of money by 
legislative act from one fund of the 
city to another to pay a debt is valid. 
Davock v. Moore, 105 Mich. 120; 28 
L. R. A. 783. 
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which was created by the act all lands constituting its cemetery, 
together with other property pertaining thereto, was held void 
as an attempt to compel the transfer of private property without 
compensation, which was in violation of both the State and Fed- 
eral constitutions. The decision is put upon the ground that the 
cemetery falls within the class of property which the city owns 
in its private or proprietary character as a private corporation 
might own it.} 

The cases differ as to the public or private character of water- 
works, but the weight of authority, in so far as legislative con- 
trol is concerned, classes them as private affairs.2 The cases 
also differ with respect to wharves * and ferry franchises.‘ 

In Massachusetts, Michigan, Illinois and Missouri, parks are re- 
garded as held by the city in its private or proprietary capacity.° 


VII. Leeistative Controt or Funps anp REveNvEs. — As 
a municipal corporation has no vested rights in the powers con- 
ferred upon it for civil, political or administrative purposes, it 
follows that the legislature may make provisions concerning its 


funds and revenues.® 


‘¢ It is undeniable that the legislature has 


full control over public corporations, and over the funds which 
belong to them as such, and held for directly public purposes.’’ ? 


1 Mount Hope Cemetery v. Boston, 
58 Mass. 509; 35 Am. State Rep. 515, 
and elaborate note, pp. 529 to 540; 
Milan County v. Bateman, 54 Tex. 153, 
166. 

2 David v. Portland Water Com- 
missioners, 14 Ore. 98; Russell v. 
Tacoma, 8 Wash. 156; 40 Am. St. Rep. 
895; Mount Hope Cemetery v. Boston, 
158 Mass. 509; Newport v. Common- 
wealth (Ky.), 45 L. R. A. 578; Webb 
v. Mayor, 64 How. Pr. (N. Y.) 10. 

8 Ellerman v. McMains, 30 La. Ann. 
190; 31 Am. Rep. 218, approved in N. 
O. M. & T. Ry. v. Ellerman, 105 U. 8. 
166; St. Louis v. Shields, 52 Mo. 351, 
354. 

4 Benson v. Mayor, 10 Barb. (N. Y.) 
223, 240; East Hartford v. Hartford 
Bridge Co., 10 How. (U. 8S.) 511, 534; 


Covington v. Kentucky, 173 U. S. 231; 
Roper v. McWhorter, 77 Va. 214, 218; 
Carroll v. Campbell, 108 Mo. 550; 110 
Mo. 557. 

5 Mount Hope Cemetery v. Boston, 
158 Mass. 509; People v. Detroit, 28 
Mich. 228; People v. Chicago, 51 Ill. 
17; State ex rel. v. Schweickhardt, 109 
Mo. 496. See David v. Portland 
Water Co., 14 Ore. 98; Russell v. Ta- 
coma, 8 Wash. 156. As to other prop- 
erty, see State v. Haben, 22 Wis. 660; 
Milwaukee v. Milwaukee, 12 Wis. 660; 
Spaulding v. Andover, 54.N. H. 38, 56; 
Milan County v. Bateman, 64 Tex. 
158, 156. 

6 1 Dillon Munic. Corp., §§ 57, 60, 
61, and notes. 

7 1 Dillon Munic. Corp., § 80; State 
ex rel. v. St. Louis County Court, 34 
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The fact that the charter specifies the purpose to which the rey- 
enue is to be appropriated does not restrict legislative author- 
ity.' The authority of the legislature of a State to direct 
a municipality to make any payment of its funds, rests upon the 
proposition that these moneys are public moneys acquired under 
authority of the State for public purposes. The legislature has 
the same power of disposition over the public moneys in the 
custody of the municipality that it has over those in the State 
treasury.” 

The reason of the doctrine which is generally supported by 
judicial decisions appears entirely sound. The original American 
municipality had no power to levy taxes for any purpose. The 
power to assess and collect taxes for municipal purposes is in 
the nature of governmental authority conferred by the State. 
Therefore, without the consent of the local authorities, the 
legislature may take away the power it has given to raise money, 
as the power to collect wharfage, unless the rights of creditors 
are involved,’ the power to grant licenses for the sale of intox- 
icating liquors, although the money to be derived from the sale 
of such licenses was directed by the legislature to be appropri- 
ated to the support of paupers within the city,‘ and the power 
to impose and collect fines and penalties generally. The general 
rule is that fines and penalties which are directed to be paid to 
public corporations in general, that is, those arising by virtue of 
legislative grant, do not become vested rights as against the 
State.® 

Whether the legislature may control the use of corporate 
funds, even for strictly State purposes, acquired in any other 


a 
4 


Mo. 546; St. Louis v. Shields, 52 Mo. 
351, 354; State ex rel. v. Board of Ed- 
ucation, 141 Mo. 45; State ex rel. v. 
Owsley, 122 Mo. 68. Contra, Mayor 
&c. v. Towns, 5 Sneed (Tenn.), 186. 
See Lucas ». Tippecanoe County, 44 
Ind. 524, where both views are elab- 
orately presented and leading cases 
carefully considered. 

1 1 Dillon Munic. Corp., § 62. 

2 Conlin v. Board of Supervisors, 
99 Cal. 17, 21; 37 Am. St. Rep. 17; 


Commissioners v. Lucas, 93 U. S. 108, 
114, 115. . 

3 St. Louis v. Shields, 52 Mo. 851. 

4 Gutzweller v. People, 14 Ill. 142. 

5 Watson Seminary v. Pike County, 
149 Mo. 57; 45 L. R. A. 675; People 
v, Morris, 18 Wend. (N..Y.) 325, 831; 
Indianapolis v. Indianapolis Home, 50 
Ind. 215; State ex rel. v. Patterson, 
63 N. J. L. 120, 122; Tiedeman 
Munic. Corp., § 12. 
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manner than by taxation, or those arising by virtue of express 
legislative grant, as in licensing trades and occupations, is a 
question that should be settled, on principle, in the negative. 
Thus, revenue derived from the maintenance of gas works, 
water works, lighting plants, and the like, which are established 
and maintained to supply the local needs and conveniences of 
the particular locality, should in view of the tendency of the 
later decisions which assert and protect the private or quasi- 
private rights of the municipality, be entirely exempted from 
legislative diversion or control, even for a public purpose. The 
courts fully protect other private property of the municipal cor- 
poration and no good reason can be suggested why these 
revenues derived from the sources indicated, should not also be 
protected. Likewise all municipal funds impressed with a trust 
should be free from legislative control in violation of such trust. 


VIII. Resutt oF ABSENCE OF AFFIRMATIVE CONSTITUTIONAL 
Provisions Protrectinc THE Ricut oF Locat Sevr-Govern- 
MENT. — While the several constitutions contain elaborate and 
precise provisions for the protection of life, liberty and private 
property, the fundamental right of local self-government is not 
so carefully guarded. The provisions herein considered pro- 
hibiting special legislation and legislation by classification, ex- 
cept in the manner prescribed, were unquestionably designed to 
secure to the municipalities a full measure of local autonomy 
and administration. ‘* Experience has shown the necessity of 
organic provisions more exactly defining and limiting the powers 
of the legislature to enact laws which affect the local and private 
or distinctly corporate rights of chartered cities, and which in- 
volve expenditures of money, the creation of debts and conse- 
quent pecuniary burdens, without the consent, or against the 
will of the local authorities of the municipality or the people 
thereof. ’’? 


1 Board of Commissioners v. Lucas, St. Louis County, 34 Mo. 546; State 
93 U. S. 108; People v. Ingersoll, 58 exrel. v. Mason, 153 Mo. 23; 54S. W. 
N. Y.1; Cary Library v. Bliss, 151 Rep. 524. 

Mass. 364; State ex rel. v. Board of 2 1 Dillon Munic. Corp. (4th Ed.), 
Education, 141 Mo. 45; Stateex rel. v. Sec. 12a; see Bryce’s Am. Com., Ch. 
Owsley, 122 Mo. 68; State exrel. v. 52. 
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Because of the absence of express organic prohibition judicial 
authority is not wanting which asserts in the broadest terms the 
plenary power of the legislature in all affairs of municipal ad- 
ministration. This has resulted in part from the complex char- 
acter of the municipal corporation, and in part for other reasons, 
elsewhere given.! 

The matter of checking legislative interference has been fur- 
ther complicated by the too broad application of ’certain general 
rules of constitutional interpretation, which, in effect, utterly 
destroy the local and quasi-private character of these bodies. 
For example, it has often been asserted, in general terms, that 
‘¢ the State legislature has power to pass all laws not prohibited 
by the State Constitution or by the Constitution of the United 
States ;’’? that ‘* where the power which is exercised is legisla- 
tive in its character the courts can enforce only those lim‘ta- 
tions which the Constitution imposes ; not those implied restric- 
tions, which, resting in theory only, the people have been satis- 
fied to leave to the judgment, patriotism and sense of justice of 
their representatives ;’’ * that the court cannot substitute its own 
judgment for that of the legislature in any case where the con- 
stitution has vested the legislature with power over the subject.‘ 
Therefore, the usual conclusion (though not altogether war- 
ranted even adopting this rule of construction): The legisla- 
ture has unlimited control of municipal corporations unless ex- 
pressly restrained by the Constitution.’ It thus follows that the 
legislature must be the sole judge as to whether a given act is 
violative of the principles of local self-government unless those 
principles are defined in terms in the Constitution. And it is 
assumed in the absence of constitutional definition that these 
principles are as well understood by the legislature as by the 
courts. 

This doctrine appears to be founded upon the theory that the 
right of local self-government did not exist prior to constitu 


1 34 Am. Law Rev., Art. ‘‘ Limita- * 154, 197; Sill v. Corning, 15 N. Y. 297, 

tions of Legislative Control,” etc., pg. 303. 

505 et seq. 4 Beebe v. State, 6 Ind. 501, 528; 
2 Cass County v. Jack, 49 Mo.1l.c. State ex rel. v. Pond, 93 Mo. 618. 

199; Kelley v. Meeks, 87 Mo. 1. c. 400. 5 See Williams v. Eggleston, 170 
3 Cooley’s Con. Lim. (6th Ed.), U.S. 304, 310. 
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tions, but is a privilege conferred by the legislature upon the 
municipality. The principle has been thus stated: ‘* Every 
atom and vestige of right in those respects under our system, 
is such, and only such as the legislature confers.’’ } 


IX. Constitutions Limir anp Restrain GOVERNMENTAL 
ACTION IN THE PROTECTION OF THE PEOPLE IN THE ENJOYMENT 
or RECOGNIZED PRE-EXISTING RiGHTs AND Powers. — The gen- 
eral canon of constitutional construction, just stated, like all 
general rules, is subject to important exceptions. As applied 
to unlimited legislative control of municipal corporations, as well 
as in other respects, it is not difficult to demonstrate that it is 
untenable. In American jurisprudence it is a maxim that the 
Constitution, instead of being the source of our laws and liber- 
ties, is, in the Main, no more than the recognition and re-enact- 
ment of an accepted system. The courts early accepted the 
usual rule of construction that the Constitution is to be regarded 
as an instrument adopted by a community previously organized, 
already familiar with the principles of free government, and 
not a mere aggregation of individuals who were before in a state 
of nature, without political or civil institutions .? 

A Constitution ‘‘is not the beginning of a community, nor 
the origin of private rights. It is not the fountain of laws, nor 
the incipient state of government. It is not the cause, but con- 
sequence, of personal and political freedom. It grants no rights 
to the people, but is the creature of their power, the instrument 
of their convenience, designed for their protection in the enjoy- 
ment of the rights and powers which they possessed, before the 
Constitution was made. It is but the form and frame-work of 
the political government, and necessarily based upon the 
pre-existing condition of laws, rights, habits and modes of 


1 Per Mitchell, J., in dissenting ing to the policy or wisdom of pro- 
opinion in State ex rel. v. Denny, 118 posed legislation, rather than a ques- 
Ind, 382, 418. ‘*There is strongrea- tion of constitutional construction.” 
son for recognizing, so far as may be_ In re Senate Bill, 12 Col. 188; 21 Pac. 
compatible with the general public Rep. 481. 

interests, the right of local self-gov- 2 Hamilton v. St. Louis County 
ernment in cities and towns; but this Court, 15 Mo. ]. c. 23. 

is, with us, generally a matter pertain- 
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thought. * * * A written Constitution is, in every instance, 
a limitation upon the powers of government in the hands of 
agents.’”! 

That the State Constitutions expressly recognize the funda- 
mental doctrine that, as all rights emanate from the people they 
retain all not expressly granted, abundantly appears in the pro- 
visions of the bill of rights, among others, that the enumeration 
of certain rights shall not be construed to deny, impair or dis- 
parage others retained by the people,” and that all powers not 
delegated by the Constitutions to the agencies of government 
remain with the people.* Likewise, the division of the powers 
of government into three distinct departments and inhibiting the 
exercise by any one department of powers belonging to either 
of the others show a clear purpose to permit no powers to be 
exercised by any department unless granted in express terms, 
or unless such exercise becomes necessary under the powers 
expressly granted. It thus appears that the powers of the Leg- 
islature are not unlimited. It has prescribed limits which it 
cannot transcend.! 

It must not be assumed that all rights were granted except 
such as were expressly reserved, but unless such theory should 
be adopted it cannot be necessary that the Constitution should 
contain express provisions preventing the legislature from 
interfering with the rights of the people of the State in their 
individual relations or in their capacity as local communities in 
the matter of administration of their local affairs wherein the 
State or the people outside of such communities are not con- 
cerned, 

Constitutional ‘* prohibitions are only important where they 
are in the nature of exceptions to a general grant of power; and 
if the authority to do an act has not been granted by the 


1 Argument of Edward Bates in 2 Const. Missouri, 1875, Art. IL., 
Hamilton v. St. Louis County Court, § 32. 
15 Mo. 13, 14, quoted with approval in 3 Nebraska Const., Art. I., § 26; N. 
Cooley’s Const. Lim. (5th Ed.), p. 49. C. Const., Art. I., § 87; People v. Mc- 
‘‘ Written constitutions sanctify and Kee, 68 N.C. 429; Opinion of Elliott, 
confirm great principles, but the later CC, J., in State ex rel. v. Denny, 118 
are prior in existence to the former.’’ Ind. 1. c. 401. 
2 Webster’s Works, p. 392. 4 State v. Sloss, 25 Mo. 1. c. 293. 
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sovereign to its representatives, it cannot be necessary to pro- 
hibit its being done.’’! 

Constitutional provisions must be interpreted with reference 
to the general spirit of the times and the prevailing sentiments 
among the people, and in the light of laws in force at the time 
of their adoption. It is impossible to ascertain their meaning in 
any other way.? ** When the Constitution vests the legislative 
power in the general assembly, it must be understood to mean 
that power as it had been exercised by our forefathers before 
and after their migration to this country.’’ * 

It is also a well settled canon of construction that a constitu- 
tional provision is to be construed with reference to the principles 
of the common law.* The framers of the instrument are 
presumed to have intended no change or innovation upon the 
common law farther than is expressly declared.® 

The inhibition of the Constitution need not be always expressed. 
‘‘ They are equally effective, and not less to be regarded, when 
they arise by implication, and this is the case when the legis- 
lative provision is repugnant to some provision of the Con- 
stitution * * * The expression of one thing in the Consti- 
tution is necessarily the exclusion of things not expressed. 
This I regard as specially true of constitutional provisions, 
declaratory in their nature. The remark of Lord Bacon, ‘ that 
as exceptions strengthen the force of a general law, so enu- 
meration weakens, as to things not enumerated,’ expresses a 
principle of common law applicable to the Constitution, which 
is always to be understood in its plain, untechnical sense.’’* 
This maxim applies as well to Constitutions as it does to 


1 Cooley’s Const. Lim. (6th Ed.) 3 Per Mr. Justice Ruffin in Caldwell 
206, 207. ‘‘ With those judges who v. Justices, 4 Jones Eq. (N. C.) 323. 
assert the omnipotence of the leg- 4 Cooley’s Const. Lim. (6th Ed.), 
islature in all cases where the con-  p. 75; State v. Noble, 118 and 366. 
stitution has not interposed an explicit 5 McGinnis v. State, 9 Humph. 
restraint, I cannot agree.’”? Gohenv. (Tenn.) 43; 49 Am. Dec. 697. 
Stonington, 4 Conn. 209, 225. 6 Per Thompson, C. J., in Page v. 
2 People v. Harding, 53 Mich. 485, Allen, 58 Pa. St. 338, 345, 346, quoted 
51 Am. Rep. 95; Gibbons v. Ogden, in State ex rel. v. Seibert, 123 Mo. 1.c. 
9 Wheat (U. S.) 1; Higgins v. Prater, 436, 487; citing Cooley’s Const. Lim. 
91 Ky. 6. (6th Ed.), pp. 78, 79, 93, 94. 
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statutes in limiting the power of the legislature.! ‘* No infer- 
ence is warranted that powers have been conferred by the people 
upon their legislative body than those which are mentioned in 
the Constitution, or which are necessary to carry into effect 
those which are expressly given.’’? 

‘* But the affirmative prescriptions and the general arrangement 
of the Constitution are far more fruitful of restraints upon the 
legislature. Every positive direction contains an implication 
against anything contrary to it, or which would frustrate or dis- 
appoint the purpose of that provision. The frame of the gov- 
ernment; the grant of legislative power itself; the organization 
of the executive authority ; the erection of the principal courts 
of justice, create implied limitations upon the law-making au- 
thority as strong as though a negative was expressed in each 
instance.’’ 

‘¢ The theory of our political system is that the ultimate sov- 
ereignty is in the people, from whom springs all legitimate au- 
thority.’’* Thus the authorities establish the proposition that 
the legislature possesses only such powers as the people have 
delegated to it by the Constitution.® 


X. Rieut or Locat Exists WitHovt Ex- 
PRESS CONSTITUTIONAL Provision. —It is thus obvious that the 
Constitution must be considered in the light of the local and 
State governments existing at the time of its adoption. That 
the principle of local self-government constituted a prominent 
feature in both the Federal and State governments is a fact that 
cannot be denied. ‘+ It existed before the creation of any of our 
constitutions, national and State, and all of them must be 


1 Citizens Nat. Bank v. Graham,  v. Bacon, 147 Mo. 1. c. 303. Read the 
147 Mo. 250, 257; Kansas City v. elaborate opinion in State v. Moores, 
Bacon, 147 Mo. 1. c. 303; State ex rel. 55 Neb. 480, where the cases and au- 
v. Seibert, 123 Mo. 424. thorities are fully considered. 

2 Per Gray, J. Rathbone v. Wirth, 4 Cooley’s Const. Lim. (6th ed.), 
150 N. Y. 459; 34 L. R. A. 408. p. 39; Story’s Const., § 208. 

8 Per Denio, C. J., in People v. 5 State ex rel. v. Peele, 121 Ind. 
Draper, 15 N. Y. 532, 544, quoted with 495; 28 Am. L. R. 687; People v. Al- 
approval in State ex rel. v. Seibert, bertson, 55 N. Y. 50. 

123 Mo. 1. c. 438, and in Kansas City 
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deemed to have been framed in reference to it, whether ex- 
pressly recognized in them or not. Indeed, it is recognized as 
the chief bulwark for the protection of the liberties of the peo- 
ple against too great centralization of power, either in executive 
or legislative departments of the State.’’? 

The right of local self-government, as an undoubted right of 
the people, is regarded as an inseparable incident to our Repub- 
lican form of government, and, therefore, all our constitutions 
assume its continuance. All delegations of powers which they 
make, and the express and implied restraints which they impose 
upon the several departments of government are to be always 
construed in the light of all recognized pre-existing rights and 
privileges of the people, either in their individual or aggregate 
capacity as a local community.” 

The legislature cannot take away from the people of a town 
or city rights and privileges which they possessed as citizens of 
the State before the incorporation unless such rights have been 
expressly surrendered by organic provisions. As heretofore © 
pointed out, the principal object of incorporation is to enable 
them to supply local needs and conveniences, or additional rights 
and powers are granted, to enable them better to govern them- 
selves in all matters of local concern, and not to take away 
any rights or privileges they possessed before such grant was 
made.® 

That all State interests are subject to absolute control by the 
central authority in the particular community cannot be ques- 
tioned, but as to all matters which are of proper local concern 
only the people of the given community have the right to the 
exclusive control of them, subject, of course, at all times, to the 
general laws of the State in the matter of general police regula- 
tions and other proper public or governmental restrictions which 
affect all of the people of the State alike. 


1 State ex rel. v. Denny, 118 Ind. 2 See Cooley’s Const. Lim. (6th 
382, 395; 24 Am. & Eng. Corp. Cas. Ed.), pp. 207, 226. 
164; People v. Albertson, 55 N. Y. 55; 8 State ex rel. v. Denny, 118 Ind. 
People v. Chicago, 51 Il]. 17; Pom. 3882, 396; Benson v. Mayor &c., 10 
Const. Law (9th ed.), §§ 15 et seq. Barb. 223, 244. 
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The above views lead to the inevitable conclusion that there 
are implied restrictions on the power of the legislature as to in- 
terfering with the right of local self-government as it is under- 
stood and as it has been exercised in this country from the 
earliest time. Therefore, in order to invalidate a legislative act 
which denies or restricts such right it is unnecessary to point 
out the express words of the Constitution that have been violated. 
**Some things are too plain to be written,’’ as the Supreme 
Court of Michigan once declared, and this is one of them.! 

In view of this consideration of the intention of our consti- 
tutions, the following language of Judge Cooley is specially 
applicable: — 

‘* The rights preserved in the Constitution are ancient rights 
and the municipal bodies recognized in it, and required to be per- 
petuated, were already existing, with known elements and func- 
tions. They were not towns and counties or cities or villages, 
in the abstract, or municipalities which had lost all their old 
liberties by central usurpation— but American and Michigan 


municipalities of common law origin, and having no less than 
common law franchises.’’ * 


XI. Principtes APPLICABLE TO LEGISLATIVE CONTROL. — 
Although the American municipal corporation may not be an 
imperium in imperio as to all matters of local self-government,® 


1 People v. Huribut, 24 Mich. 44. braska, in a very recent case (1898) in 
“ Local self-government having always declaring invalid an act, conferring 
been a part of the English and Ameri- upon the Governor power to appoint 
can systems, we shall look foi its fire and police commissioners in cer- 
recognition in any such instrument. tain cities, because it denied the right 
And even if not expressly recognized, of local self-government. State v. 
it is still to be understood that all Moores, 55 Neb. 480; overruling State 
these instruments are framed with its v. Seavy, 22 Neb. 454. Here all the 
present existence and anticipatedcon- authorities are fully considered and 
tinuance in view.’? Cooley’s Const. the conclusion is reached that the State 
Lim. (6th Ed.) 47. cannot interfere with pure local affairs, 

2 People v. Hurlbut, 24 Mich. 144. aside from express constitutional re- 
These views ave strongly supported _ straint. 
by Judge Dillion in his latest edition 3 Ewing v. Hoblitzelle, 85 Mo. 1. c. 
on Municipal Corporations, Vol.1,Sec. 76; Kansas City v. Bacon, 147 Mo.1l.c. 
8a, and by the Supreme Court of Ne- 314, ‘A county is not independent of 
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and although, as stated by Judge Dillon, «* it is perhaps, at pres- 
ent, impossible to define with precision what limitations exist 
upon the power of the legislature over municipal corporations, 
as ordinarily constituted,’’’ certain fundamental principles 
applicable to legislative control may be thus briefly summar- 
ized : — 

1. As the right of local self-government was well understood 
and recognized, had been for some years in practical operation, 
at the time the constitutions were adopted, the effect of those 
instruments was to limit the power of the general assembly, 
unless the contrary is clearly expressed, as to all matters falling 
within this previously recognized jurisdiction. 

2. Under the guise of regulation, the legislature cannot, 
either directly or indirectly, take away any part of the power or 
authority thus created, by the Constitution, or recognized in it, 
by express terms or by necessary implication. 

3. Such powers of local administration conferred upon, or 
recognized in, the municipal corporation are designed for the 
public good and are to be exercised within the discretion of the 
local authorities, uncontrolled or unimpaired by legislation of the 
State, unless there is a failure to exercise a function which may 
in some manner concern the people of the State at large. 

4. Every grant of power made by the Constitution and every 
recognized right of the people, as individuals, or in the capacity 
of a local community, contain implications against anything con- 
trary to them. 

5. The object of conferring or recognizing governmental power 
by means of constitutional provisions was to make the grantee 
of the power or the one in whom it is recognized, free from in- 
terference on the part of any other governmental agency. 

6. Any legislation which hampers action (in the premises) 
or interferes with the free discharge of functions so granted 
or recognized, is in conflict with the principles of the Consti- 
tution. 


the State, an imperium in imperio, but eign.’’ Per Allen, J., in People v. In- 
is in all things subject to the Stateand gersoll, 58 N. Y. 1, 21. 
the legislature of the State, as sover- 1 Dillon Munic. Corp. (4th Ed.), § 68. 
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7. To take away any portion of a power or to withdraw the 
right to exercise a function connected with, or incident to that 
power, is, in effect, to destroy the power itself.! 


Eugene 


St. Louis, Mo. 


1 See dissenting opinion of Sher- 
wood, J., in Kansas City v. Bacon, 147 
Mo., pp. 301 to 309, where similar views 
are expressed as relates to constitu- 
tional restrictions on the power of the 
legislature in other matters, which 
views appear to be fully supported by 
the authorities cited by him. Thus, 
the rule is laid down by the Court of 
Appeals of New York that, as the 
powers of a justice of the peace were 
well known when the Constitution was 
framed, the effect of that instrument 
was to limit the power of the legisla- 
ture as to all matter thus embodied, 
within his previously recognized juris- 
diction. People ex rel. v. Howland, 
155 N. Y. 270; 49 N. E. Rep. 775. To 
the same effect are State ex rel. v. 


Cummins, 99 Tenn. 667; 42S. W. Rep. 
880; Rhyne v. Lipscombe, 122 N. C, 
650; 29S. E. Rep. 57. And ithas been 
determined that where a State Consti- 
tution provides for the election of 
sheriffs and fixes the term of office, 
etc., but does not define what powers, 


Tights and duties shall attach or belong 


to the office, the legislature has no 
power to take from the sheriff a part 
of the duties and functions usually 
appertaining to the office and transfer 
them to another. People ex rel. v. 
Keeler, 29 Hun, 175; State ex rel. v. 
Brunst, 26 Wis. 412; King v. Hunter 
65 N. C. 603. See Davies v. Saginaw, 
County Board, 89 Mich. 295; People 
ex rel. v. Township Board, 25 Mich. 
153. 
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Jurisprudence, in common with the other sciences, has its cat- 
ena of first principles which demand universal assent. Plato, 
recognizing Geometry as the first of the sciences, wrote over the 
entrance to his Academy an embargo upon those ignorant of it 
(Mjsers ayewpétpytos cisitw!) ; and we know that its present stately 
structure is reared upon the twelve foundation-stones of Euclid’s 
axioms— which have been accepted as true, not, as Hobbes said, 
because no one ever took the trouble to refute them, but because 
the conception of their correctness inheres in our consciousness 
and renders them independent of proof. Locke! tells us that 
‘* Maxims are certain propositions which are self-evident, or to 
be received as true.’’ Inthis sense, of course, the words *‘axiom’’ 
and ‘*maxim’”’ are synonymous. Blackstone so regards them 
when he says: ‘* The principles and axioms of law, which are 
general propositions flowing from abstracted reason and not 
accommodated to times or men, are wisely deposited in the 
hearts of the judges to be applied to such facts as come properly 
ascertained before them.””? But although flowing from ‘ ab- 
stracted reason,’ it is necessary, in order for a proposition of law 
to be received as a maxim, to establish that there has been a gen- 
eral and continuous practice to regard it as such; and herein 
legal maxims may be said to conform to the nature of a postu- 
late as defined by the Leibnitzian school, viz., ‘‘ a self-evident 
practical principle,’”? rather than to that of an axiom, which 
they hold to be ‘‘ a self-evident theoretical principle.”’ 

In ** Doctor and Student’’ ® it issaid: ‘* Many of the customs 
and maxims of the laws of England be known by the use and 
the custom of the realm so apparently that it needeth not to 
have any law written thereof.”’ 

Appearing to our eyes, as the maxims generaily do, clothed in 
a Latin dress, we are apt to take it for granted that they are 


1 Essay on Hum. Undst. IV. 7, 11. 2 Black. Com. iii. 379. 8 Cap. IX. 
VOL. XXXV. 34 
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wholly grafts from the Corpus Juris upon the tree of the English 
common law. Aside, however, from the fact that their literary 
savour is for the most part post-classical, the subjects with which 
many of them deal are so peculiarly indigenous to the domain 
of English law (e. g. ** Rex non potest peccare;’’! ** Nullum 
tempus currit contra ipsum,”’ i.e. Regem)* that as soon as we 
become conscious of the fact we naturally turn to the history of our 
own juridical development for the origin of such maxims. Kent, 
when he says:* ‘* There are scarcely any maxims in the English 
law but what were derived from the Romans,” is not so safe a 
guide to the student as Lord Bacon who declares in his ‘* Rules 
and Maxims of the Common Law’”’ that ‘* some of the rules 
have a concurrence with the civil Roman law, and some others a 
diversity and many times an opposition.’’ 

There is apparently no trace of anything answering to the 
nature of legal maxims in the Roman law earlier than tke Insti- 
tutes of Gaius; and only once in a while in that fragmentary 
work do we come across propositions which correspond in some 
measure with the modern notion of maxims in the law.‘ 
Maxims, eo nomine, do not appear in the Corpus Juris; ‘but 
some English lawyers have endeavored to find in the term 
‘regula’ as employed by Justinian’s codifiers a synonym for 
the ‘maxima’ of our common law. The Regula Catoniana is 
often referred to as an instance of the parallel, — ** Cels. 
Catoniana regula sic definit: quod, si testamenti facti tempore 
Gecessisset testator, inutile foret, id legatum, quandocunque 
decesserit, non valere; quae definitio in quibusdam falsa est.’ ® 
Apart from other points of dissimilarity, none of our modern 
maxims embody such a commentary upon their occasional 
inutility as that contained in the last clause of the Catonian rule. 
It may be said by the way, that this ‘ regula’ is also called in 
the Digest sententia.’ ® 


1 See Allen’s Royal Prerogative, 5 Dig. 34, 7, 1. See also Sal- 


p. 31. ‘kowski’s Roman Private Law, p. 918; 
2 Bracton: ‘* De Leg. et Cons. An- Moyle’s Imperatoris Justiniani Insti- 
giiae,’’ 103a. tutiones, 2d Ed., p. 304. 
$ Commentaries,'Pt. V. Lect. 39. ® See Dig. 85, 1, 86. 


4 Cf. Inst. 1, Sec. 58, Secs. 76-82 
sand Sec. 158. 
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In the following passage Fortescue! asserts an identity of 
meaning between ‘* regula’’ and ‘‘ maxima’’: ‘* Principia autem 
quae commentator dicit esse causas efficientes sunt quaedam 
universalia quae in legibus Angliae doeti similites et mathe- 
matici maximas vocant, rhetorici paradoxas, et civilistae reguias 
juris denominant.’’ Sir Edward Coke practically reaches the 
same conclusion as Fortescue when he identifies ‘ principle’ 
with ‘ maxime,’ and says that ‘it is all one with a rule, a 
common ground, postulatum or an axiome, and it were too much 
curiositie to make nice distinctions between them.’’? 6o 
whether or not ‘regula’ is interchangeable with ‘sententia’ 
in the Corpus Juris is of little importance in tracing the origin of 
maxims in English law, because Coke’s definition is wide enough 
to cover both. 

Again, the Canon Law is the parent of many of our modern 
maxims.’ Speaking in this connection, Messrs. Polleck and 
Maitland observe that ‘‘ the Decretals of Pope Boniface VILI. 
end with a bouquet of these sonorous proverbs.’’‘ But inter- 
esting as the subject is, space does not permit a discussion of 
its history at any length. To those wishing to pursue it further, 
however, recourse to Title XVII. of Book 50 of the ‘* Digest ’’ * 
will prove instructive. Reference for a similar purpose might 
also be had to the early English treatises on the subject,— those 
of Baeon, Noy, Jenkins,* Wingate and Lofft’ and the more 
modern works of Broom, Lord Trayner, Cotterell and Wharton. 

In exploring the domain of legal maxims one cannot fail to be 
struck with the great diversity of opinion that exists in the minds 
of judges and jurists as to their utility and convenience. On 
the one side he hears a perfect symphony of praise; on theother a 


1 De Laudibus, etc., c. 8. Common Pleas, and Chancery,’’ the 
2 Co. Litt. lla; and cf. 342b. reader will find a collection of maxims 
3See Decretals, V, 41; VI, 12,5 all of which the learned reporter 

(De Diversis Regulis Juris), and II, would fain have us believe are prop- 


23 (De Praesumptionibas). erly of the substance of English law. 
* Hist. Eng. Law, Vol. 1, p. 196. If the reader departs therefrom <cep- 
5 “« De [Diversis] Regulis JurisAn- tical of the authority of many of the 
tiqui.” alleged maxims, he will at least have 
6 « Right Centuries,” etc. formed a good opinion of Lofft’s 


Bound up with Lofft’s‘‘ Reports classical knowledge. 
of Cases adjudged in the King’s Bench, 
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most strenuous chorusof disapproval. We have seen the apprecia- 
tion accorded them by Blackstone.1. The author of ‘* Doctor 
and Student ’’? describes them as one of the sources of English 
law, and quaintly adds: ‘*The which have been always taken 
for law in this realm, so that it is not lawful for any one that 
is learned to deny them; for every one of those maxims is 
sufficient authority to himself.’’ Bacon says that they are 
general dictates of reason running through the law, and consti- 
tuting its ballast. Coke sententiously says: ** they need not be 
proved because they are approved.’’ Duval® says much the 
same thing: ‘*C’est que les maximes, éternel reflet d’une 
nature de rapports qu’ aucune variation ne peut déranger ni at- 
teindre, ov expression d’une supréme nécessité, c’est que les max- 
imes proprement dites, portent leurs preuves avec ellesmémes.”’ 

Cockburn, C. J., in Reg v. Sleep,® said that the maxim Actus 
non facit reum, nisi mens sit rea, is the foundation of all crim- 
inal justice.’ Dr. Broom, author of the well-known ‘ Selection 
of Legal Maxims,’’ says:® ‘* In the legal science, perhaps more 
frequently than in any other, reference must be made to first 
principles. Indeed, a very limited acquaintance with the earlier 
reports will show the importance which was attached to the ac- 
knowledged maxims of the law, in periods when civilization and 
refinement had made comparatively little progress. In the ruder 
ages, without doubt, the great majority of questions respecting 
the rights, remedies and liabilities of private individuals, were 
determined by an immediate reference to such maxims, many 
of which obtained in the Roman law, and are so manifestly 
founded in reason, public convenience, and necessity, as to find a 
place in the code of every civilized nation.’’ Bruns holds that the 
law itself is nothing but an embodiment of the objective maxims of 
right: ** Die von der héchsten Staatsgewalt aufgestellten objec- 
tiven Rechtssitze.’’® But although Bruns’ postulate has the sup- 


1 Ante, p- 529. 7 But see Mr. Justice Stephen’s 

2 Chap. viii. opinion as to the inutility of this 

8 Advancement of Learning, Bk. maxim in Reg v. Tolson, L. R. 23 Q. 
viii. c. iii. Appx. 79-85. B.D. at pp. 185, 186. 

4 3 Rep. 40a. 8 Preface. 

5 Le Droit dans ses Maximes, p. 15. ® Apud Holzendorff, Encyclopddie I, 

6 8 Cox C. C. at p. 477. p. 258. 
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port of Grotius,’ it may be said that such a view does not conform 
to Justinian’s plan of framing the rules from the law, and not 
the law from the rules.? 

So much for opinions in praise of maxims: Now let us hear 
the other side. 

‘+ It seems to me that legal maxims in general are little more 
than pert headings of chapters. They are rather minims than 
maxims, for they give not a particularly great but a particularly 
small amount of information. As often as not, the exceptions 
and qualifications to them are more important than the so-called 
rules.’’® Yet it should be mentioned, by the way, that the same 
learned jurist in an earlier portion of the work here quoted‘ says 
that a judge who willfully refused to act upon recognized legal 
maxims would be liable to impeachment. Mr. Floyd Clarke in 
his admirable book on the ‘* Science of Law and Law-making,’’® 
observes that the majority of European jurists regard it as a 
mistake to insert maxims and definitions in a code; and he 
quotes M. Huc, of Toulouse, as denouncing even the mere rules 
of interpretation in the French code as ‘* senseless rules, which 
are useless when they are not dangerous.’’ Austin,® however, 
thought that wherein the French code omitted definitions it was 
defective. 

Dealing with the well-known maxim, ‘‘ Sic ulere tuo ut 
alienum non laedas,’’ Erle, J., in Bonomi v. Backhouse,’ 
says the maxim is mere verbiage. ‘*A party may dam- 
age the property of another where the law permits; and 
he may not where the law prohibits; so that the maxim can 
never be applied till the law is ascertained; and when it is, the 
maxim is superfluous.’’ This learned judge says much the 
same thing in a later case, Brand v. Hammersmith and City 
Railway 

‘* Much the greater part of the work of the courts,’’ says 


1 Grotius (De Jure B. et P. i, 1, 9) 4 Vol. 1, p. 2. 

defines law as “ regula actuum moral- 5 Pp, 297, 

ium obligans ad id quod rectum est.’’ ® Province of Jurisprudence, Secs. 
2 See Dig. 50, 17, 1. 812, 902. 
8 Sir J. F. Stephen: History of the 7 El. Bl. & El. at p. 643. 

Criminal Law, Vol. 2, p. 94, note 1. ® L. R. 2 Q. B. at p. 247. 
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Professor Terry,’ has been done by taking what were really 
extra-legal principles of justice or policy proper for the con- 
sideration of the legislature, treating them as rules of law, and 
then, under the pretence — not always consciously false — of 
interpreting them and applying them to particular cases, making 
new rules of law based upon them. * * * If we * * * 
take up any colleetion of legal maxims, we shall find that many, 
perhaps most, express principles of legislation rather than law.”’ 

Amidst all this disagreement of the doctors who shall deeide 
the vexed question of the value of legal maxims? It is trite, 
but nevertheless judicious, to say that the true philosophy of 
of the subject lies in the mean between the two extremes. The 
lawyer who will turn legal maxims neck and crop out of doors 
is the man who, unwittingly, avouches the wisdom of one of the 
least sapient of the entire collection, 7. e., ‘* Omnis definitio in 
jure periculosa est.’’ He is so fearful lest the rock of definite 
statement will not bear his weight that he does not mount it, 
but flounders miserably in the sea of uneertainty. He cannot 
realize that ‘* reason is the life of the law ’’ because he has never 
learned to reason. ‘‘In every process of reasoning there must 
be, at the commencement of it, something to be proved; there 
must also be some things, either known or taken for granted 
as such, with which the comparison of the propositions 
begins. * * * Definitions, therefore, are the facts as- 
sumed, the first principles in demonstrative reasoning, from 
which, by means of the subsequent step3, the conclusion is 
derived.’’ 

On the other hand, the lawyer who finds a rule or principle 
more or less applicable to his case, and (possibly for no better 
reason than that it is hoary with age and couched in bad Latin, 
or worse law French) proceeds to worship it as a Hottentot 
does his fetich, and declines to recognize the modifications which 
altered circumstances and the evolution of legal science neces- 
sarily impose upon it, deserves all the fervid reproof that will 
surely be his when he goes into court. 


1 Leading Principles of Anglo-Am- 2 Upham’s Mental Philosophy, L., 
erican Law, ss. 10, 11. Pt. IL., Sec. 186. 
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So far, of course, as our maxims embody fundamental concep- 
tions of justice and are of the essence of English law they are 
valid, and require to be reckoned with, for all time. But the 
wit of the jurist has occasionally devised axioms suitable only to 
his own epoch of legal development, and consequently, bound 
to become obsolete. The line of growth of our system of juris- 
prudence is strewn with the relies of outworn rules, the exhum- 
ing of which is only of interest to the historian and archaeologist. 
Again, some of the old maxims have been frequently misinter- 
preted, and some that are found in the books have been demon- 
strated to be entirely false and misleading. Even those whose 
usefulness has survived to our own diy require judicious treat- 
ment in their practical application. While they cannot be ig- 
nored, their utility cannot be stretched beyond its proper bound- 
ary. They are first principles only, and not abridgments of 
the law. The practitioner who discovers a ‘ wise saw’ perti- 
nent to his case has only found a good anchor whereby his brief 
may be moored. Unless he can fill its sails with the prospering 
gale of ‘ modern instances’ he can hardly hope to reach the 
desired haven of success. 


CuARLes Morse. 
OrtTawa, CaNaDA. 
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WHEN A FEDERAL QUESTION IS RAISED ON THE 
RECORD. 


‘Section 709 of the Revised Statutes of the United States reads 
as follows : — 

‘© A final judgment or decree in any suit in the highest court 
of a State, in which a decision in the suit could be had, where 
is drawn in question the validity of a treaty or statute of, or an 
authority exercised under, the United States, and the decision is 
against their validity; or where is drawn in question the validity 
of a statute of, or any authority exercised under, any State, on 
the ground of their being repugnant to the constitution, treaties, 
or laws of the United States, and the decision is in favor of their 
validity; or where any title, right, privilege, or immunity is 
claimed under the Constitution, or any treaty or statute of, or 
commission held or authority exercised under, the United States, — 
and the decision is against the title, right, privilege or immunity 
specially set up and claimed, by either party, under such con- 
stitution, treaty, statute, commission or authority, may be re- 
examined and reversed or affirmed in the Supreme Court upon 
a writ of error. The writ shall have the same effect as if the 
judgment or decree complained of had been rendered or passed 
in a court of the United States; and the proceeding upon the 
reversal shall be the same, except that the Supreme Court may, 
at their discretion, proceed to a final decision of the case, and 
award execution, or remand the same to the court from which it 
was so removed. 

‘* The Supreme Court may reaffirm, reverse, modify, or affirm 
the judgment or decree of such State court and may, at their 
discretion, award execution, or remand the same to the court 
from which it was removed by the writ.” 

The question as to when a record sufficiently presents the 
_ jurisdictional facts prescribed by this section, or as is commonly 
said sufficiently shows a Federal question, in order to support a 
writ of error from the Supreme Court of the United States to 
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the highest court of the State in which a decision could be 
had, is one of some difficulty, and has been considered in a 
large number of cases by the Supreme Court. In attempting to 
- gtate the result of these decisions, I shall consider, first, what is 
the record from which this Federal question may be ascertained ; 
second, the ultimate facts necessary to make the Federal ques- 
tion; third, the particularity with which those facts must be 
shown; and, fourth, the stage of the proceedings at which the 
question must be raised. 

I. Of course the ordinary record of the case as certified from 
the State court may be looked to, and the Federal question may 
be shown therein by the pleadings, or an order of the court, ora 
bill of exceptions, or, indeed, any part of this record.! 

The fact that the question was made may be entered on its 
record, by the State court, or by its presiding judge by its order 
and certified as part of the record. But the certificate of the 
court or presiding judge is incompetent to originate the question 
if the record fails to show that it was involved in the judgment.° 

The opinion of the State court may be looked to.‘ 

But where the record shows that the Federal question was not 
necessarily involved, and does not show one was raised, the court 
will not look to the opinion to ascertain whether one was in fact 
decided.® 

On the other hand if the opinion shows that the Federal ques- 
tion was actually and necessarily decided the court will take 
jurisdiction although the record proper is silent.® 

The petition for the writ of error is no part of the record.’ 
Nor are arguments of counsel a part of the record.® 


1 Armstrong v. Treasurer of Athens Water Power Co. v. Street Ry. Co., 


County, 16 Pet. 281. 172 U.S. 475. 
2 Armstrong v. Treasurer of Athens 5 Moore v. Mississippi, 21 Wall. 
County, 16 Pet. 281. 636; Otis v. Oregon S. S. Co., 116 U.S. 


3 Parmelee v. Lawrence,11 Wall.36; 548. 
Felis v. Scharnweber, 125 U. S. 54; 6 Edwards v. Elliott, 21 Wall. 532. 
Sayward v. Denny, 158 U. S. 180. 7 Warfield v. Chaffe, 91 U. S. 690; 
4 Murdock v. City of Memphis, 20 Leeper v. Texas, 189 U. S. 462; Say- 
Wall. 590; Gross v. U. S. Mortgage ward v. Denny, 158 U.S. 180. 
Co., 108 U. S. 477; Kreiger v. Shelby ® Sayward v. Denny, 158 U. S. 180; 
R. Co., 125 U. S. 39; Phila. Fire Chapin v. Fye, 179 U. S. 127. 
Assn. v. New York, 119 U. S. 110; 
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Nor is a petition for rehearing a part of the record. The 
court acts on the case as made to the State court when judgment 
was rendered.! 

Il. It must appear from the reeord (which as: just shown em- 
braces the record proper, and also the court’s opinion, and the 
certificate of the court, if any, to the extent that it may be 
looked to), that one of the questions indicated in section 709 
Revised Statutes was raised in the State court and was there 
decided as indicated in that section, or that its decision in 
that way was necessary to the judgment’ rendered.” 

If the Federal question is in the record. and its decision is 
necessary to the judgment rendered by the State court, there is 
jurisdiction even though the State court: ignores the question in 
its opinion.’ Or even if the State court declares that there is 
no such question.* 

But it does not amount to a decision against the Federal claim 
asserted for the State court to refuse to permit an amended 
pleading to be filed setting up the Federal question, since the 
State court has the right in its diseretion to reject amendments, 
where such refusal does not appear to be for the purpose of de- 
priving the defendant of any Federal rights or the privilege of 
setting them up.® 

Likewise it is not a decision against the Federal claim when 
such claim is presented for the first time in a petition for re- 
hearing, as the denial of such a rehearing rests in the discretion 
of the court.® 

The fact that one Federal question properly appears so as to 
give jurisdiction does not give the court jurisdiction of another 
Federal question which might have been made but was not 
properly raised.’ 

But even if it appears that the Federal question was raised and 


1 Susquehanna Boom Co. v. West 5 Kipley v. Illinois, 170 U. S. 182. 
Branch Boom Co., 110 U. S. 57. 6 Steines v. Franklin Co., 14-Wall. 15. 

2 Murdock v. Memphis, 20 Wall. 7 Dewey v. Des Moines, 173 U. S. 
590; Blount v. Walker, 134 U.S. 607. 193; Keokuk &c. Bridge Co. v. Illinois, 


3 Arrowsmith v. Harmoning, 118 175 U.S. 626; Chapin v. Fye, 179 U.S. 
U. S. 194, 127, 


4 Des Moines N. & R. Co. v. Iowa 
Homestead Co., 123 U.S. 552. 
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decided as contemplated by section 709 of the Revised Statutes 
it must further appear that the judgment rendered by the State 
court necessarily rests on the Federal question, for if decision 
was also rendered on some other ground broad enough to sustain 
the judgment of the State court the Supreme Court will not 
take jurisdiction. On this point the effect of the decisions seems 
to be as follows : — 

If the State court actually decided on a collateral ground broad 
enough to sustain the judgment then there is no jurisdiction even 
though it may also have deeided the Federal question.! 

If the record does not show on which ground the State court 
decided, but it could in the opinion of the Supreme Court have 
properly rendered the judgment upon the collateral ground alone 
there is no jurisdiction. This necessarily follows from the prop- 
osition with which we started out, that the decision of the Federal 
question must be necessary to the judgment rendered.’ 

But if in the state of the record last supposed such collateral 
ground would not in the opinion of the Supreme Court be a correct 
basis for the judgment rendered, then the Supreme Court will 
not presume that the State court made a wrong decision on the 
collateral ground but will assume that it rested its decision upon 
the Federal question and will, therefore, take jurisdiction.® 

In Murdock v. Memphis,‘ the court indicated that where it 
sufficiently appeared that the Federal question had been raised 
and actually decided by the State court as contemplated by sec- 
tion 709 Revised Statutes the Supreme Court would have juris- 
diction, and could not dismiss the writ, even though it might 
further appear that there was a collateral ground upon which the 
State court based its decision broad enough to sustain it inde- 
pendently of the decision on the Federal question, and that in 
such state of case the proper procedure would be not to dismiss 
the writ, but affirm the judgment. This was distinctly decided 
in Railroad Co. v. Maryland.’ The position, however, seems 


1 Jenkins v. Lowenthal, 110 U. S. 2 Klinger v. Missouri, 13 Wall. 257. 
22; Chouteau v. Gibson, 111 U.S. 200; 3 Nellson v. Lagow, 12 How. 98; 
De Saussure v. Gaillard, 127 U. S. Klinger v. Missouri, 13 Wall. 257. 
216; Hammond v. Johnson, 142 U. S. 4 20 Wall. 643. 
73. 5 20 Wall. 643. 
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to have been abandoned, and, instead, whenever such decision 
on collateral ground broad enough to sustain the judgment 
appears the court will not take jurisdiction.! 

III. The greatest difficulty encountered is in connection with 
the inquiry as to the particularity with which the Federal ques- 
tion must appear. 

It is not necessary that the question should appear to have 
been made on the record in direct and positive terms, in ipsissi- 
mis verbis, but it is sufficient if it appears by clear and necessary 
intendment.? It should, however, be clearly deducible from the 
record that the party intended to assert » Federal right,’ and 
that the question was in some way presented to the State court.‘ 

Frequent efforts have been made to get the Supreme Court 
to take jurisdiction in cases where the record failed to show that’ 
the Federal question was presented to or actually decided by the 
State court,on the theory that such question was necessarily 
involved in the case, for example, where a judgment of a State 
court is based upon a statute which it is claimed is void because 
repugnant to the Constitution of the United States. Of course 
in a general way in such a case it may be said that the State 
court cannot base its judgment upon that statute without holding 
that it is valid, and that it cannot hold that it is valid without hold- 
ing that it is not repugnant tothe Constitution of the United States, 
and that, therefore, though the Federal question may not have 
been presented to the State court at all, yet the decision of this 
Federal question is necessarily involved in the judgment which 
is rendered. It may be safely said, however, that generally the 
Supreme Court has refused to adopt this view. No doubt Wilson 
v. The Blackbird Creek Marsh Co.,5 tends in this direction, and 
perhaps some later cases do, but the decided weight of cases and 
the trend of the most recent decisions are undoubtedly in the other 


1 Citizens’ Bank v. Board of Liqui- 16 Pet. 281; Murray v. Charleston, 96 
dation, 98 U. S. 141; Chouteau v. U.S. 432. 

Gibson, 111 U. S. 200; De Saussure v. 8 Oxley Stave Co. v. Butler Co., 
Gaillard, 127 U.S. 216; Hammond v. 166 U. S. 648; Kipley v. Illinois, 170 
Johnson, 142 U. S. 73; Pierce v. U.S. 182. 

Somerset Railway, 171 U.S. 641. * Citizens’ Savings Bank v. Owens- 

2 Crowell v. Randell, 10 Pet. 368; boro, 173 U.S. 636. 
Armstrong v. Treasurer of Athens Co., 5 2 Pet, 245, 
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direction. Upon a close examination of the cases which are 
generally supposed to support this theory it will be found that, 
as arule at least, the record did in some reasonable manner direct 
the attention of the State court to the Federal question involved. 

Thus in Curran v. Arkansag,! the pleading specifically referred 
to the State act and to its operation, and it was made a subject 
of complaint. While this was a close case it might perhaps be 
reasonably said that the record itself showed that the validity of 
the act was attacked, and that it was complained of because it 
impaired a contract. If the record showed that the act was 
attacked onthe ground that it impaired the obligation of a con- 
tract this wa3 sufficient to direct the court’s attention to the clause 
of the Federal Constitution on that subject. 

Iu Furman v. Nichol,? it was alleged that it was not in the 
power of the legislature to impair the validity of the contract. 
This likewise directed the attention of the court to the Federal 
question involved. Of the same character is the case of Murray 
v. Charleston,® where one of the grounds of the notice of appeal 
was that the tax in question was ‘‘ in violation of good faith in 
the contract of loan, impairs the obligation of said contract, and 
is therefore unconstitutional and void.’’ Likewise in Spencer v. 
Merchant,‘ the record showed that the plaintiff contended that 
the State statute was unconstitutional and void, because it was 
an attempt of the legislature to validate a void assessment with- 
out giving the owners of the lands assessed an opportunity to be 
heard upon the whole amount of the assessment. This reasonably 
directed the attention of the State court to the proposition that 
it was contended that the act deprived the plaintiff of his prop- 
erty without due process of law, and this in turn reasonably 
brought to the court’s attention the proposition that if such con- 
tention was well founded the act must be repugnant to the 
Fourteenth Amendment to the Constitution of the United States. 

It is in cases of the character just referred to that the Supreme 
Court has indicated that the section of the Constitution of the 
United States relied on need not be set forth in the record, and 
the theory seems to be that when the substance of the contention 


1 15 Howard, 304. 396 U. S. 432 
2 8 Wall. 44. 4125 U.S. 345. 
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was presented to the State court the court must be presumed to 
have had in mind such provisions of the Constitution of the 
United States as directly bore upon the contention so presented, 

The case of KauKauna Water Power Co. v. Green Bay, &c., 
Co.' refers only in general terms to the record and on the face 
of the decision might appear not to be in accord with the theory 
just suggested, but the record probably showed that the atten- 
tion of the State court was in some way pretty distinctly directed 
to the question whether there had been due process of law: In 
view of the reeent emphatic statements of the court on this 
poiat it seems that the record must show that the attention of 
the State court was directed at least to a conteation which the 
court must be presumed to have known involved a Federal 
question.? 

In further support of this view it may be added that the Su- 
preme Court has held in a number of casesthat the mere fact that 
the record shows that a State act was assailed as unconstitu- 
tional and void does not raise the question that the act is repug- 
nant to the Constitution of the United States, but it will be as- 
sumed in the absence of anything to the contrary that it was 
merely contended that the act was in conflict with the State con- 
stitution .® 

If, however, in addition to stating that the State statute is un- 
constitutional the record shows the reason why it is claimed to be 
uneonstitutional, and that reason is because-it impairs the obli- 
gations of contracts, or deprives a party of his property without 
due process of law, or any other reason for which it would also 
be repugnant to the Constitution of the United States, then, as 
is shown by the eases cited above, the Federal question is there- 
by presented, although the Senne of the United States is 
not referred to. 

The State statute whose validity is attacked must be shown 
by the record.* The court will not look to the legislation of the 


1142 U.S. 254. $ Miller v. Cornwell R’d Co., 168 
2 Oxley Stave Co. v. Butler Co., U.S. 181; Kipley vo. Illinois, 170 U.'8. 

166 U. 8S. 648; Kipley v. Illinois, 170 182. 

U. S. 182; Citizens’ Savings Bank v. 4 Lawler v. Walker, 14 Howard, 

Owensboro, 173 U. S. 686; Scudder v. 149. 

Comptroller of New York, 175 U.S. 32. 
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State as judicially known to its courts and hold that the validity 
of such legislation was drawn in question when the issue as to 
its validity is not distinctly deducible from the record.} 

When the party elects to present the Federal question on 
the record by simply referring to the provision of the Consti- 
tution of the United States upon which he relies, if he refers 
to a provision which is not applicable, the court will not sus- 
tain the jurisdiction because some other provision not specified 
would have been applicable.” 

What has been said as to the particularity with whieh the 
record must show the Federal question is principally applicable 
to the first two classes of cases in section 709,° that is, to cases 
involving (1) the validity of a treaty or statute of, or authority 
exercised under the United States, or (2) the validity of a 
statute of, or an authority exercised under any State on the 
ground of repugnancy to the Constitution, treaties or laws of 
the United States. When the case is one belonging to the third 
class under section 709 — that is, those involving any title, right, 
privilege or immunity claimed under the Constitation, treaties, 
or statutes of, or commissions held, or authority exercised under 
the United States, greater particularity is probably necessary, as 
the language of the statute clearly shows that such title, right, 
privilege or immunity shall be ‘specially set up and claimed.’’ 
Although this distinction between the third class and the first 
two classes so clearly appears on the face of the statute, it seems 
only recently to have been distinetly stated by the Supreme 
Court. :In Water Power Co. v. Street Railway Company,’ the 
court said: — 

* To the argument that the Federal right was not ‘ specially 
set up and claimed’ in the language of the Revised Statutes, 
Section 709, it is replied that this is not one of the cases in 
which .it is necessary to do so. Under this section there are 
three classes of cases in which the final decree of a State court 
may be re-examined here: — 

(1) ‘Where is drawn in question the validity of a treaty, or 
1 Powell v. Brunswick (Co., 150 2 Chapin v. Frye, 179 U.S. 127. 


U. S. 433; L. & N. Co. v. Louis- 8 Supra. 
ville, 166 U. 8. 709. 4172 475. 
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statute of, or authority exercised under the United States, and 
the decision is against their validity ;’ 

(2) * Where is drawn in question the validity of a statute of, 
or an authority exercised under any State on the ground of their 
being repugnant to the Constitution, treaties, or laws of the 
United States, and the decision is in favor of their validity ; ’ 

(3) ‘Or where any title, right, privilege or immunity is 
claimed under the Constitution, or any treaty or statute of, or 
commission held or authority exercised under the United States, 
and the decision is against the title, right, privilege or immunity 
specially set up and claimed by either party under such Consti- 
tution, statute, commission or authority.’ 

‘* There is no doubt that under the third class the Federal right, 
title, privilege or immunity must be, with possibly some rare 
exceptions, specially set up or claimed to give this court juris- 
diction.? 

‘* But where the validity of a treaty or statute of the United 
States is raised, and the decision is against it, or the validity of 
a State statute is drawn in question, and the decision is in favor 
of its validity, this court has repeatedly held that, if the Federal 
question appears in the record and was decided, or such decision 
was necessarily involved in the case, and the case could not have 
been determined without deciding such question, the fact that it 
was not specially set up and claimed is not conclusive against a 
review of such questions here.’’ ? 

The same idea had been referred to in Sayward v. Denny,’ 
and Oxley Stave Co. v. Butler County,‘ and has been again 
emphasized in Eastern Bldg. & Loan Assn. v. Welling.® 
IV. There is no distinct rule as to the stage of the proceed- 


1 Spies v. Illinois, 123 U. S. 131, 10 Pet. 368; Harris v. Dennie, 3 Pet. 
181; French v. Hopkins, 124 U.S. 524; 292; Farney v. Towle, 1 Black, 350; 
Chappell v. Bradshaw, 128 U.S. 132; Hoyt v. Shelden, 1 Black, 518; Rail- 
Baldwin v. Kansas, 129 U. S. 52; road Co. v. Rock,4 Wall. 177; Fur- 
Leeper v. Texas, 139 U. S. 462; Oxley man v. Nichol, 8 Wall. 44; Kaukana 
Stave Co. v. Butler Co., 166 U. S. 648. Co. v. Green Bay &c. Co., 142 U. S. 
2 Miller v. Nicholls, 4 Wheat. 811; 354. 

Willson v. Blackbird Creek Marsh Co., 3 158 U. S. 180. 

2 Pet. 245; Satterlee v. Matthewson, 2 4166 U.S. 648. 

Pet. 380,410; Fisher’s Lessee v. Cock- 5 21 Sup. Ct. Repr. 531. 

erell, 5 Pet., 248; Crowell v. Randell, 


i 

a 

4 

4 

q 

4 

4 

i 

q 

a 


WHEN A FEDERAL QUESTION IS RAISED ON THE RECORD. 545 


ings at which the Federal question shall be made. Indeed, it 
would seem that where the question is actually and necessarily 
decided by the highest State court there is jurisdiction although 
the record contains no prior reference whatever to the question.! 
Likewise if the question is first made in the assignment of errors 
to the State appellate court it would seem to be sufficient.? But 
it has been held a great many times that if the question is first 
made in a petition for rehearing to the highest State court it is 
too late.* It is likewise too late if first made in an application 
for reargument in the appellate court.‘ Yet if the highest 
State court actually entertains and decides a Federal question 
first presented in a petition for rehearing the Supreme Court 
will take jurisdiction.® 

But as to cases involving merely a title, right, privilege or 
immunity claimed under the Constitution, etc., the court seems 
to be more strict and lays stress upon the fact that it must be 
set up or claimed at the proper time and in the proper way.® 

In numerous cases it has been held that such right or privilege 
must be set up in the trial court.’ 


In Chicago &c. Ry. v. Chicago,’ it was held that the right 
might be first set up in the motion for a new trial. 


WaLker D. HInes. 


LOUISVILLE, Ky. 


1 Edwards v. Elliott, 21 Wall. 532. 4 Miller v. Cornwell Railroad Co., 
2? Arrowsmith v. Harmoning, 118 168 U.S. 131. 
U.S. 194. 5 Mallett v. North Carolina, 21 Sup. 
8 Steines v. Franklin Co.,14 Wall. Ct. Rep. 730. 
15;{ Susquehanna Boom Co. v. West § Sayward v. Denny, 158 U. S. 180. 
Branch Boom Co., 110 U. S. 57; Sim- 7 Spies v. Illinois, 123 U. S. 131; 
merman v. Nebraska, 116 U. S. 54; Baldwin v. Kansas, 129 U. S. 52. 
Sayward v. Denny, 158 U. S. 180. § 166 U.S. 226. 
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CONCERNING THE SCOPE OF JURISPRUDENCE. 


The bench and bar of this country have performed marked 
service in the development of a very accurate ‘* case system,’’ 
which in many respects stands pre-eminent among the legal 
systems of the world; but our study of the law has been largely 
limited within extremely narrow boundaries. We have been 
shackled and tied down to the limited conceptions of the science 
of jurisprudence advanced by a certain school in England, and 
as yet we have not even examined the validity of mavy of those 
notions, but have simply taken them for granted. 

With reference to the scope of jurisprudence the Ameri- 
can lawyer has borrowed English ideas with most childlike 
simplicity and faith in their infallibility. With a very few 
notable exceptions all have considered authoritative the province 
of this study outlined by the analytical school, first announced 
by Austin, and later modified by Holland. This conception 
is found repeated in elementary text-books, and magazines, 
and taught in our universities quite generally as the true 
notion of the science. However, there is rapidly growing a 
very strong opposition to many of the limited ideas advocated 
by this school. And, therefore, we feel justified in attempting 
to make a critical examinaticn, from an unbiased standpoint, 
of their opinion of the scope of this branch of learning. Our 
purpose is to investigate the adequateness of the science of posi- 
tive law, as outlined by the analytical school to cover the entire 
field of the ancient and illustrious science of jurisprudence. In 
other words, what is jurisprudence? And how much of this 
study is included under the science of positive law? 

Given our histories, constitutions, statutes, and records of 
many thousands of incidents in human life presenting conflicting 
claims settled by judges, we have the subject-matter of juris- 
prudence. What is the method of examining these laws which 
the analytical jurists have followed? The distinctive character- 
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istic of their work is that they have limited themselves to the 
mere Classification of the positive laws, independent, so far as 
possible, of all inquiries as to their creation, justification, effect, 
or value. There has been some uncertainty as to what was 
really the accepted method of the analytical school. In support 
of our statement in regard to this we will give quotations from 
the authorities. 

Mr. Austin, the founder of the ‘‘ analytical’’ school, and one 
who has been called the ‘‘ father of the science of law, if in- 
deed such an honor can belong to any one man,’’! has given 
the following as his conception of its scope: ‘*I mean, then, by 
General Jurisprudence, the science concerned with the exposition 
of the principles, notions, and distinctions which are common to 
systems of law; understanding by systems of law, the ampler 
and maturer systems which, by reason of this amplitude 
and maturity are pre-eminently pregnant with instruction.’’ 
Further as to method Austin says: ‘‘ In order to distinguish the 
various classes of laws, it is necessary to proceed thus: To ex- 
hibit, first, the resemblance between them, and, then, their 
specific differences; to state why they are ranked under 
a common expression, and then to explain the marks by 
which they are distinguished.’’ As to the other division of 
this study he says: ‘‘ Particular jurisprudence is the science 
of any actual system of law, or of any portion of it.’’? 
Mr. Frederick Harrison says: Austin’s theory ‘still re- 
mains to Englishmen the foundation of rational jurispru- 
dence. * * * Now in law authority is everything, and the 
reason of the thing, or philosophical probability is nothing. 
To an English lawyer a case or statute grows to be the one 
final, and all-sufficient appeal and test of law. * * * 
Jurisprudence can be placed no higher than a systematic 
arrangement of rules established by practical convenience.’’ * 
Mr. Holland makes some modifications of the ideas advanced by 


1 Amos Science of Law (New York, 8 Mr. Frederick Harrison, Fort- 

1874), p. 4. nightly Review, Vol. 30, “ English 
? Austin Jurisprudence (4th Ed., School of Jurisprudence.”’ 

Revised and Edited by John Campbell), 

pp. 1108 et seq. 
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Austin. He conceives of the science of jurisprudence as limited 
to the study of the abstract fundamental legal notions at the 
basis of all legal systems. He says it ‘ is the formal science of 
positive law.’’ In his explanation of the meaning attributed to 
‘¢ formal’’ he compares the study to abstract grammar. ‘Just 
as similarities and differences in the growth of different languages 
are collected and arranged by comparative philology, and the facts 
thus collected are the foundation of abstract grammar; so com- 
parative law collects and tabulates the legal institutions of 
various countries, and from the results thus prepared, the ab- 
stract science of jurisprudence is enabled to set forth an orderly 
view of the ideas and methods which have been variously real- 


ized in actual systems.’ 


17, W. Holland, ‘‘ Elements of 
Jurisprudence ’’ (3d Ed., 1886), p. 7. 

See: Sir Frederick Pollock’s, ‘‘ Ju- 
risprudence and Ethics,” p. 4. In 
outlining the subject-matter which the 
science of law concerns, Prof. Shel- 
don Amos says: ‘‘Every known sys- 
tem of law, both of ancient and mod- 
ern times, in all parts of the world, and 
in all stages of national development» 
distributes itself into the main division 
of law determining: 1, the nature, 
functionsand limitations of the govern- 
ing authority; 2, the forms and condi- 
tions or ownership, whether of land or 
other things; 3, the relations of fam- 
ily life; and 4, the binding fcrce of 
voluntary promises or contracts. 
These several. topics afford a natural 
method of distribution applicable to 
every legal system whatever; and 
each several topic, according to its 
peculiar nature and to the incidents 
by which it is internally characterized, 
affords a distinct congeries of logical 
subdivisions which is invariably repro- 
duced over and over again.’’ (Science 
of Law, p. 22.) : 

Pollock makes the following state- 
ment as to the province of the student 
of the pure science of positive law: 


“(The worker in this field assumes the 
sovereign authority of the State as 
for his purposes the ultimate source 
of laws and legal institutions as they 
exist, and he analyses and classifies 
them without regard to the moral, 
social, or historical reasons which 
may have moved the sovereign to ap- 
prove them. Of course this can be 
done only by a process of highly for- 
mal abstraction, and the abstraction 
cannot be maintained in its ideal purity 
when we come to dealing with even 
the simplist facts. This, however, 
is really the case with all scientific 
and philosophical abstractions.’’ (Sir 
Frederick Pollock, ‘ Introduction to 
the History of the Science of Poli- 
tics’? (1890), p. 103.) 

The attitude of a large portion of the 
bar was well illustrated by a learned 
judge who was recently heard criti- 
cising a statement in a text-book, 
before a body of law students; he said: 
‘¢ Such statements as those are harm- 
less, but we do not need them. Our 
object is to find simply and solely 
what is the law, and not whether it is 
good or bad, or the reason for it, or 
anything else but what is the law.”’ 

In explaining Austin’s conceptions, 
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We are now prepared to consider the limitations of this branch 
of the study of human laws. It must be borne in mind that we 
are considering at present only those studies in what we will cal! 
the science of positive law, as expounded by Austin, Hol- 
land, and other members of the ‘* analytical ’’ school mentioned 
above. The various classes of writers in this school of thought 
differ in their breadth of view, and in many important concep- 
tions. But there are certain respects in which they are very 
similar, and this is what justifies their being classed together. 
The characteristic common to all is the search for positive law 
independent of outside inquiries. The most salient point of the 
science of positive law is that the subject-matter is exclusively the 
positive law itself independent of what precedes, or succeedsit ; and 
this subject-matter abstracted to as great an extent as possible 
from the rest of existence for the purpose of systematic analysis 
and classification, in which the relation of cause and effect is not 
considered. The attempt of the analytical school is not to find 
the reason, justification, or the effect of laws, but the sole, defi- 
nite, clear endeavor, as has been repeatedly held by its advocates 
It is a diffi- 


is: to arrange systematically the law which exists. 
cult matter to abstract the law from the reason for the law, but 
such is clearly the endeavor of the students of what we have 


chosen to call the science of positive law. They do this from 
different motives, one believes it gives a clearer field to work in, 
with more accurate results attainable. Another thinks it is the 
only real practical work which can be done. Another abrogates 
all ideas of expediency or human justification for their existence, 


Mr. J. S. Mill gives the following: 
‘* To clear up these general notions is, 
therefore, the direct object of the 
science of jurisprudence, as conceived 
by Mr. Austin. And the practical 
result of the science, if carried to the 
greatest perfection of which it is 
susceptible, would be to provide first, 
such a legal terminology (with a strict 
and precise meaning attached to every 
word and phrase), that any system 
whatever of law might be expressed 
in it; and next such a general scheme 


of arrangement, that any system 
whatever of law might be distributed 
according to it; and that when so ex- 
pressed and distributed, every part of 
it would be distinctly intelligible, and 
each part would assist the comprehen- 
sion of all the rest. Jurisprudence 
thus understood, is not so much a 
science of law, as of the application of 
logic to law.’’ (‘* Austin on Jurispru- 
dence,’’ Edinburgh Review, Vol. 118, 
p. 439, commonly acknowledged to be 
written by J. S. Mill.) 
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claiming it sufficient for the purposes of the scientist that those 
laws do exist, it is the philosopher’s task to answer the question 
why.’’ 

This task is a definite and a valuable one. It aids the begin- 
ner in getting a comprehensive view of the whole system, and this 
helps him to understand the relations of the different parts. It 
aids the practicing lawyer in being able to have a grasp of many 
times the amount of law he would otherwise have, and in know- 
ing where to look for the law. This investigation is valuable, 
but does it exhaust the study of human laws? And though it 
does not, is there any practical use for further inquiry ? 

If the systems of law at the present time were perfect, such 
an attempt, mentioned above as the systematic arrangement of 
the law or the abstract theory of such classification, would be an 
all-sufficient one, practically considered, for all parties con- 
cerned. And for those absolutely and blindly confident in the 
perfection of that which is established, the science of positive law 
as described will continue to occupy the entire field of scientific 
investigation of human laws. Such traits as this reverential 
belief in the infallibility of authority have been common to all 
people in the barbarous and superstitious period of their history. 
To these we wili not speak. 

Now it being acknowledged that the law is not the perfection of 
reason, if changes are to be made, how and where shall they be 
made? Is this to be blindly guessed at, or can it be made the 
subject of scientific investigation? And what shall be the basis 
of our work? 

In order to find the course which will accomplish a desired 
object, we may follow that plan directed by a judge in some case. 
But that is like saying two atoms of hydrogen and one of oxygen 
together will form water, because Dr. Smith, the chemist, said 
so. Such a method might be sufficient for the novice, but it 
would hardly be conclusive to the scientist. A second course 
would be to follow the directions of conscience, a rather unsatis- 
factory guide. Fyjians would have us murder as many people 
as possible, gaining a great reward therefor. The ancient 
Egyptian would cultivate the power of stealth, rewarding suc- 
cessful and undiscovered theft with praise. During the Middle 
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Ages the prevailing moral sentiment was against interest being 
taken on money. Even to-day there are some who still think 
that is morally wrong, while there are many others who 
think it morally right. Conscience not only in choosing means 
but in formulating ends is mostly a matter of education, and is 
incon-istent oftentimes, not only at different ages, but in ‘the 
same age, and in the same race of people. Is there no other 
way of finding what course is the proper one to accomplish cer- 
tain ends, whereby we shall be able to have a more accurate 
basis for an examination and criticism which will disclose the 
deficiencies in our present system of law? This question was 
put to a practicing lawyer, and received the following reply: ** I 
do not oe of, nor have I ever read of any other than cases and 
conscience.’’ Confined to these two tests we must be bound by 
the past and by the teachings of our conscience, only. The first 
is a mere source of stagnation and decay, the other a source of 
wavering uncertainty and very unscientific confusion and inexac- 
titude. What other course can we follow? A third method 
would be to investigate former experiences of men to find 
not the historic causes and influences leading to the adoption 
of a certain law and its place in a system of evolution, nor 
merely the former course pursued, but the result of following 
that course upon the life of the people. There is something out- 
side of Roman law, outside of the assumptions of the metaphysi- 
cians, outside of the dogmas of morality, outside of English 
cases, outside of all positive law in all countries, it is the experi- 
ence of mankind which furnishes reasons for the continued exist- 
ence of those laws. Inquiries as to what positive law exists do 
not exhaust the field of the study of human laws. The further 
investigation of the effect of their existence is equally im- 
portant. 

Experience governed by natural laws perceived through reason 
will disclose which are efficient and inefficient laws. Our basis 
shall be experience. Conscience and human authority are falli- 
ble and inconsistent, nature is infallible and constant as eternity. 
This investigation as to the effect of laws constitutes one grand 
division of jurisprudence which has been almost wholly neglected 
by professed jurists. 
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There is a scientific reason for this third method. Even if we 

have succeeded in tracing the growth and development of our 
system of law from the earliest stages up to the present day, 
and then have systematically analyzed and classified all those 
laws existing to-day, there is another class of inquiries relative 
to this same subject-matter which remains but slightly con- 
sidered. 

All phenomena are governed by natural law. In the succes- 
sion of events we may consider a body of phenomena as effects, 
and trace their causes, or we may consider them independent 
of other things, arranging and classifying them systemat- 
ically, or we may consider them as causes and trace their 
effects. In the study of human laws we may trace the 
forces at work producing them, or we may classify them syste- 
matically or we may trace their effect. Ordinarily the three 
lines of inquiry would be carried on simultaneously, but in the 
study of positive or human laws, for some reasons, whose suffi- 
ciency may be doubted, they have been conducted separately to 
a great extent. The students of the science of positive law have 
marked out their line of inquiry as the classification, or abstract 
theory of the classification of human laws that exist. Austin 
distinguishes it from the other two subjects mentioned above 
when he outlines its differences from the science of legislation. 
‘*The existence of law is one thing; its merit or demerit is 
another.’’ This is reiterated again and again inhis work. Such 
a study is one of statics, and the other two methods as to cause 
and effect are in dynamics. The last two are concerning the 
connection of human laws with the laws of nature. It is right. 
here that the school of ‘ analytical’’ jurists following Austin 
separate from the great body of scientists. Almost, if not 
all, studies which purport to be scientific are precisely studies 
of the laws of nature. It has been asserted that there is 
no reason why the student of law should concern himself with 
these natural laws any more than any one else. Certainly he 
cannot cover the entire field of natural law, but he does have to 
do with that portion which is related to human rules. The laws 
of nature are what the scientist studies; and human laws are 
merely a section of phenomena, they are the product of certain 
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former events called causes, and in turn they are the causes of 
certain other events, thus being produced and acting through 
nothing else than what has been called the laws of nature. 

The difference between ordinary scientific methods and those 
used in the science of positive law may be briefly illustrated by 
comparison with other studies. If you personally were to 
attempt to pass an opinion upon the validity of a certain propo- 
sition in geometry it might be safe for that time to consult a 
recognized authority in mathematics. But if all matfematicians 
should follow the same course we would have a science based 
upon former decisions. The result would be rather peculiar. 
It would not be long before there would be some disagreement 

-even as to what authorities said among themselves, as has been 
the case in all other subjects. When this occurred the learned 
mathematician would place those agreeing on one side, the others 
on the opposite, and that opinion backed by the greatest num- 
ber of authorities would settle the actual validity of that propo- 
sition not only for amateur and casual investigators, but for all 
scientiste. Fortunately, mathematicians have developed their 
science not from former statements of other individuals but upon 
reason. In chemistry it might be possible to develop a study 
based upon statements of authorities, and probably that is the 
proper method for the beginner to follow, because otherwise he 
cannot get a broad grasp of the subject. Also to the practicing 
pharmacist that is the preferable way. To know the weight of 
a certain element he has not time to make a special investigation. 
Besides the investigation itself is done by persons, very probably 
more competent than he, whom he can readily consult. But let 
us turn our attention for a moment to those authorities. Sup- 
pose their method of building the science of chemistry was upon 
the opinions of others, instead of examination and investigation 
of nature. There would be little real advance in the science, and 
of course we would look for a vast amount of confusion about 
multitudes of matters great and small. Such a procedure would 
be proclaimed as absolutely absurd by all sane scientists. Their 
method is almost entirely personal investigation into nature. 
Again the same can be said of biology, geology, astronomy, and 
almost all branches of human knowledge. I will give one quo- 
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tation from a recognized scientist in his department substan 
tiating this position. Francis A. Walker said: ‘‘ A science, 
whether the science of mathematics, or physics, or mechanics, 
or chemistry, or geology, or physiology, or economies, deals only 
with the relations of cause and effect within itsownfield. * * * 
Its sole single concern is to trace effects back to their causes, 
to project causes forward to their effects.’’ } 

The science of positive law is unique among the sciences, 
Calmly and serenely does the blindfolded Goddess of Justice 
hold the balance while opposing jurists hastily scramble to 
fill the scales with vast quantities of weighty authorities. 
Anxiously they wait to see who has the heaviest side. Slowly 
the balance turns and the question is decided. The validity of 
a proposition in jurisprudence is settled. Why? Because one 
side has the biggest pile of authorities. We do not claim that 
all or any portion of jurisprudence is exactly like all the sciences 
we have mentioned. Indeed each is different from the rest. 
But we do claim that everything in existence is governed by 
natural laws, and experience by the light of reason is the ulti- 
mate authority for all. It is plainly evident that jurisprudence, 
as we have defined it, cannot be similar in all respects to the 
other sciences. It may be more complex than others, likewise 
the subject-matter of political economy is more difficult to handle 
than that of physics, politics than that of mathematics, etc. The 
subject-matter of jurisprudence may be more complex than all 
others, but it is one to which each generation adds its quota of 
truth; the field is immeasurable, the science is one of the growth 
of ages, and even though it should not be completed when 
the last human act is performed, yet its task must be of vast 
import. Judges have here and there recorded their observations 
sometimes dogmatically, at other times with reasons. Cause 
and effect have their play and interplay here as in all phe- 
nomena. The dissection of elements in the workings of the 
law, the finding of like causes and like effects, the knowl- 
edge that under given conditions a given law will produce 
a certain effect, the analysis and arrangement of these truths, 


1 Francis A. Walker, ‘ Political Economy” (1888), p. 19. 
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is a task that will bring harmony out of chaos, but it is a task of 
centuries. 

We as Americans have a great opportunity in this field. The 
old and illustrious study of jurisprudence has one great portion 
little developed, and we may make this contribution in return 
for the rich inheritance we have received from the old world- 
We will be but catching the modern scientific spirit, and juris- 
prudence will be but following in the path other sciences have 
trod during the past century. ; 

If we have a science of law why not let it be broad and com- 
prehensive? Even if jurisprudence is limited to positive laws, 
let it be exhaustive, and treat of their evolution, classification, 
and effect. 

It has not been until the present century, and by a few writers 
in one country, that jurisprudence has been limited solely to the 
analytical arrangement of positive law or an abstract theory of 
such a classification of legal regulations. There are a few who 
speak as if jurisprudence saw its birth in the nineteenth century 
and has never existed in any other race than the English! The 
different lines of inquiry as to positive laws are all closely in- 
terlaced, and it is almost impossible to separate them into inde- 
pendent studies. If they are to be separated it would be 
preferable to consider all as different parts of the same science. 
The dissatisfaction with the narrow conception of jurisprudence 
held by the analytical school has been apparent for years, and 
has been growing of late. The time has come for shaking loose 
from the domination of these ideas. Jurisprudence is not a 
local creation. of one country during the last century, it is of 
world-wide significance and dates far back into history. 

We have endeavored to establish the existence of an actual 
field of study of great practical and scientific importance which 
is concerning human laws, and but a small part of the science 
is included under the appellation: ‘* Science of Positive Law,’’ 
as commonly defined by so-called students of the analytical 
school. Its students are few, and its future of great moment. 
We have many most capable compilers and eminent lawyers, 
but few jurists, either poor, mediocre, or competent. This 
science has been broken up, and scattered with others, or totally 
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abandoned. And yet it is one in which the flower of Roman 
intellect and genius worked during her golden age; and it is a 
field of great importance to human welfare. 

The analysis and classification of statutes, decisions, customs, 
and all that which constitutes human rules, is the field of the 
‘¢ Science of Positive Law.’’ But this is only one part of juris- 
prudence. It is perfectly proper that the analytical school 
should define their work as narrowly and precisely as they desire 
to, but it is rather doubtful if they should be allowed to monop- 
olize this ancient science. Austin and his followers have per- 
formed a service of inestimable value, for a clear analysis of the 
different conceptions and ideas of law is an absolute prerequisite 
to a scientific exposition of the subject. But that is only intro- 
ductory to the great science of jurisprudence. 


CLIFFORD THORNE. 


NEw HAVEN, Conn. 
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NOTES. 


THe Next Meetinc or THE American Bar Association. — The 
American Bar Association will hold its twenty-fourth annual meeting 
at Denver, Colorado, on Wednesday, Thursday and Friday, August 
2ist, 22d and 28d, 1901, under the presidency of Epmunp Wetmore, 
of New York City. Papers will be read on the following subjects: By 
Richard C. Dale, of Philadelphia, on ‘‘ Implied Limitations upon the 
Exercise of the Legislative Powers;’’ by Charles J. Hughes, Jr., of 
Denver, Colo., on ‘‘ The Evolution of Mining Law; ’’ by Platt Rogers, 
on ‘*The Law of New Conditions, Illustrated by the Law of Irriga- 
tion;’’ by Charles E. Littlefield, of Rockland, Me., on ‘‘ The Insular 
Cases ;’’ and by Henry D. Estabrook, of Chicago, Illinois, on ‘‘ Alex- 
ander Hamilton as a Lawyer.’’ 

The Brown Palace Hotel will be the general headquarters of members 
during the meeting. The Hotel Metropole is also officially recom- 
mended, and is recommended by the American Law Review. Both 
are conveniently situated to the place of meeting, which will be in the 
Broadway Theater. 

On Wednesday afternoon at 3 o’clock, there will be a meeting of the 
‘** Association of American Law Schools,’’ under the presidency of 
Prof. James B. Thayer, of Harvard,— Prof. E. W. Huffcut, of 
Cornell, being secretary of the organization. On Thursday afternoon 
at 3 o’clock, a meeting of the Section of Legal Education will take 
place, at which the following papers will be read: ‘* Undergraduate 
Study of Law,’’ by James Parker Hall, of Leland Stanford Junior Uni- 
versity ; ‘‘ Credit for Office Study in Law Schools,” by Harry Sanger 
Richards, of Iowa State University. On Friday afternoon at 3 o’clock, 
another meeting of the Section of Legal Education will take place, at 
which the following papers will be read: ‘*‘ Legal Education and Prep- 
aration Therefor,’’ by Clarence D. Ashley, of New York University ; 
‘* A Plea for a Higher Standard of Graduation,’’ by Raleigh C. Minor, 
of the University of Virginia; ‘‘ Is Law a Field for Woman’s Work? ’”’ 
by William P. Rogers, of Indiana State University. The Section of 
Legal Education is under the presidency of Prof. Harry B. Hutchins, 
of Ann Arbor; and Prof. George M. Sharp, of Baltimore, is secretary. 

The following announcement is also made: ‘* The Colorado members 
of the American Bar Association, the Colorado Bar Association, and the 
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Denver Bar Association have invited the members of the American Bar 
Association and the ladies of their families to an excursion to Cripple 
Creek,Glenwood Springs, Leadville, Marshall Pass, and Colorado Springs, 
on August 24th, 25th, 26th and 27th, in accordance with their invitation 
sent you by mail. Railroad transportation upon this trip will be provided 
without expense, and the cost of hotel bills and incidental expenses will 
be moderate.’’ This refers to the circular sent to all the members of the 
American Bar Association by Archie M. Stevenson, Chairman, and Charles 
M. Campbell, Secretary, of the Local Joint Committees on Entertainment 
and Arrabgements. This circular opens by stating that, as Denver is 
easily reached from the East, the South and the Middle West, the North- 
west and the West, it is hoped that many members of the bar who have 
planned trips to Buffalo and elsewhere, can arrange for a few days in 
Denver, so as to have the benefits of meeting with the association. It 
also states, what is true, that Denver is one of the most beautiful cities 
in the United States, and that the scenery of the State of Colorado is 
unsurpassed; that Denver is the commercial center of one of the 
wealthiest sections of the country, which stretches westward from the 
Mississippi and Missouri rivers to the Pacific ocean. These facts, as 
well as the climatic advantages of Colorado, render Denver at once 
convenient and attractive for the meeting of the association. It also 
says: ‘‘In addition to the historical and antiquarian material of Colo- 
rado that proves so attractive to the modern inquirer, many lawyers 
who visit Colorado for the first time, will be brought in touch with two 
important systems of law: mining, and irrigation law. These systems 
of law have not only been the subject of much legislation and frequent 
litigation within the past twenty years in all of the Rocky Mountains 
and Trans-Rocky Mountain region, but also afford, notwithstanding 
their points of resemblance to the legal history of other countries, most 
instructive examples, not merely of the growth of law, but of the in- 
herent vitality of common-law principles and their adaptability to 
changed conditions and new surroundings.’’ 

The circular goes on to say: ‘‘As the association has not previously 
visited a city west of the Mississippi and Missouri rivers, the choice 
of Denver as a place of meeting by the association is an important 
event for the bar of the West. The honor conferred by the association 
upon the State is fully realized and appreciated by the bar of Colorado, 
who will not only do everything within their power to make the meeting 
a memorable one, but will also bespeak for their visiting brethren a 
cordial reception and a hearty greeting and welcome. The presence 
within the State of the Association that has been of so much assistance 
in the development of professional education, will assure the active per- 
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sonal interest of lawyers and laymen of the State alike in the work and 
deliberations of the association, as well as stimulate among the mem- 
bers of the bar of the West that laudable pride and ambition which 
every lawyer has a right to feel in so great a profession.” 

- The American Law Review will no longer persist in urging its motion 
to have the name of this learned body changed to the Northeastern 
Bar Association ; but will be content if it shall be temporarily known 
as the Rocky Mountain Bar Association. But we fear that our Cali- 
fornia brethren are going to flunk upon the proposition of coming to 
the meeting with a train-load — nay, even with a car-load — of fruits 
and wines. If they were to ‘‘ rouse up a brave mind ’’ and do their 
duty in this regard, they might induce the management of the associa- 
tion to hold its twenty-sixth annual meeting in San Francisco, where 
the thermometer would range from fifty in the morning to sixty in the 
afternoon ; where fleecy fogs would chase each other along the moun- 
tain sides; where fans would not be needed; where the hum of the 
mosquito would not be heard in the land; where good wine goes beg- 
ging at eight cents a gallon, French dinners at twenty-five cents each ; 
and where enormous Bartlett pears and great peaches that fall to 


pieces out of very luxury, can be bought on Montgomery street at the 
rate of thirteen for a nickel. 


Tue Next MEETING OF THE INTERNATIONAL Law Association. — We 
have received a circular from the general secretaries of this learned and 
influential body, making the following announcement : — 


By direction of the executive council we have the pleasure to inform you 
that the council his accepted a cordial invitation from the Lord Provost and 
Corporation of Glasgow to hold the twentieth conference of the association 
in that city, on Tuesday, August 20th next, and the following days. G'asgow 
is the second city of the British Empire, and one of its greatest shipping and 
commercial centers. It is easily reached from the continent via London, or 
from America via Liverpool, and it is only a short distance from Edioburgh 
and the Scottish Highlands. The Glasgow International Exhibition will then 
be open, and we hope that those of our members who propose to visit it will 
find it convenient to do so at the time fixed for the conference. The asso- 
ciation has not previously visited Scotland. 

We are glad to be able to announce that the Right Hon. the Earl of Hals- 
bury, Lord High Chancellor of Great Britain, has consented to preside at 
the conference, and the council hopes for the attendance of many of our 
leading members. The programme will include the following subjects: — 

1. The further discussion of the proposed International Rules of Marine 
Insurance, first brought before the conference of 1899 at Buffalo, and again 
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before the meeting at Rouen last year, when the consideration of the rules 
approved by the Anglo-American Committee appointed at Buffalo was post- 
poned. It was resolved at Rouen that this should be the first matter for con- 
sideration at the next conference, and it is hoped that definite resolutions will 
be adopted at Glasgow. The secretaries will be glad to receive any sugges- 
tions for amendment of the proposed rules which have not yet been com- 
municated. 

2. The discussion of proposed rules for the international execution of for- 
eign judgments, on which reports from the national committees are expected. 

3. The consideration of the working out of arbitration agreements by inter- 
national tribunals or otherwise. 

4, The position of pauper litigants in the various legal systems. 

5. Marriage laws. : 

6. Trading with the enemy. 

7. Status of foreign curators of lunatics in English courts. 

8. The relations between Scottish and French law. 

9. Responsibility of neutral States for actions of their individual citizens. 

The executive council invites suggestions from members as to other ques- 
tions of international, maritime, or commercial law, on which they will be pre- 
pared to present papers, or which they desire should be discussed. 


The Hon. General Secretaries are: J. G. Alexander, and G. G. 
Phillmore. The Assistant Secretary is Mr. A. Scott. The Secretaries’ 
office is 33 Chancery Lane, London, W.C., England. 


Tue Society or Comparative Lecistation. —The Hon. Secretary of 
this learned society has sent to us the following announcement: — 


The Society of Comparative Legislation was formed a few years ago under 
the presidency of the late Lord Herschell to meet a want generally felt by jurists 
in the United Kingdom, the British Colonies, and the United States. A channel 
seemed to be required for the dissemination of information as to the manner in 
which legislative problems are solved under various conditions in the different 
parts of the civilized world. Where the conditions approach similarity, the 
experimental legislation of one country is of high value to another, affording a 
precedent to be either followed or avoided according to its results. 

There is a strong tendency towards assimilation of law among the civilized 
nations, particularly in regard to matters affecting commerce and communica- 
tions, such as postal administration, bills of exchange, copyright, trade-marks, 
etc., and in regard to these the tendency is greatly promoted by international 
conferences and conventions. But the official documents relating to these 
conventions do not, as a rule, give the legislative results, and are not readily 
accessible exeept in the country in which they are published. 

Moreover, the legislative questions which have been dealt with by interna- 
tional conference are but few in comparison with the number of problems in 
which all civilized communities have a common interest. 

This community of interest is felt to the greatest degree among the English- 
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speaking races, whose legislation is the development of the same law of En- 
gland, and whose legislatures, far exceeding in number all the other legislatures 
of the world, have to deal with similar questions arising under ever-varying 
conditions. 

In criminal law there has been but little divergence in the Anglo-Saxon 

‘world, notwithstanding the multiplicity of legislatures. Many reforms are, 
however, agitated, and some experiments are made. The progress of such 
reforms as the allowance of prisoners’ evidence and the special treatment of 
youthful and first offenders must necessarily be carefully watched throughout 
the British Empire and America. Any amendments of procedure in regard to 
indictments, grand jury, petit jury, punishments, and prison administration are 
deserving of wide publicity. 

In other departments of law, all countries under the British Flag and all the 
States of the Union are equally concerned in the uniformity of commercial 
Law, in the improvement of the laws relating to such matters as bankruptcy, 
marriage, lunacy, succession, liquor and inebriates; and in the assimilation 
of those laws, especially where the property or interests of foreigners or the 
citizens of other States or Colonies are touched. 

Next in importance to the higher developments of English law is its adapta- 
tion in the tropical dependencies and protectorates of the British Empire to 
peoples of colored race and non-Christian religions. Until recently this 
aspect of British legislation probably evolved only an historical interest in 
America; now, when the United States have embarked on a world-policy, 
experience gained in India may be utilized in the Philippines. 

The nature of the work already done by the Society of Comparative Legisla- 
tion may be illustrated by the following articles, being some of those which 
have appeared in recent numbers of the Journal: “‘ Foreign Usury Laws,’’ 
“* Comparative Lunacy Law,” “‘ Agreement of European Powers as to Liquor 
Supply in Africa,’? ‘‘ Proposed Penal Code for Japan,’’ ‘‘ Abbreviations of 
Indictments in India,” ‘*‘ The Hague Convention on Matters of Private Inter- 
national Law,” ‘‘ The Teaching of Law in France,”’ “ Classification of Crimes 
in Modern Codes,’ Non-Christian Marriage.”’ 

Every year the Journal (of which three volumes are published annually) 
comprises a summary of the legislation of the whole British Empire for the 
preceding year. A slight sketch of the legislation of the American States has 
been given from time to time, but as yet the society has not been able to enlist 
the services of an American lawyer for the proper fulfillment of this task. 
Arrangements are on foot for an annual summary of the legislation of France 
and Germany, and it is hoped that the Journal may in time present a statement 
of the annual legislation of the civilized world. 

If the society could obtain a fuller measure of American support, includ- 
ing not only critical summaries of State and Federal legislation, but also 
American views of legislative problems in which both nations are concerned, 
and, from time to time, notes on the progress of legislation in the new Ameri- 
can dependencies, it is believed that the work of the Society may bear still 
better fruit. 

The president of the society is the Earl of Rosebery, K. G., the chairman 
of the executive committee is Lord Davey, and the vice-chairman, Sir Court- 
enay Ilbert, K. C.S. I. The editors of the Journal are John Macdonnell, Esq., 
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C. B., LL.D., and Edward Manson, Esq. The secretary is Edward Mansor, 
Esq., 8 Old Square, Lincoln’s Inn Fields, London, to whom all communica- 
tions respecting the society should be addressed. 

The annual subscription to the Society is £1 1s., payable to the society’s 
Bankers, Messrs. Child & Co., Fleet street, London. American subscriptions 
($5) may be paid to Messrs. Doubleday, Page & Co., 34 Union Square East, 
New York. 


Tue UntricaTion oF Maritime Law: Report or THE Paris Conrer- 
ENCE, Octoser, 1900. — The Internationa! Maritime Committee has just 
published the full report of its third conference, held in Paris, October 
last, over which Professor Lyon-Caenof the Institute of France, presided, 
the Ministers of Foreign Affairs, Justice, Marine and Commerce acting as 
presidents of honor. Lord Alverstone,-Lord Chief Justice of England, 
Dr. Sieveking, president of the Hanseatic Court of Appeal, and Dr. 
Robert Benedict, president of the United States Maritime Law Associa- 
tion, acted among others as vice-presidents. 

The International Maritime Committee has devoted itself, as we 
know, to the examination of the reforms that should be introduced into 
the maritime legislations of the different countries with a view to — 
attaining a uniform system of jurisprudence for international commerce. 
At present the laws of the most important nations are in constant con- 
flict, resulting in great uncertainty and inconvenience to owners, under- 
writers and merchants. With a view to the remedying of this state of 
affairs, powerful associations have been formed in the various maritime 
countries, of which the International Maritime Committee forms the 
center and the connecting link. This permanent organization devotes 
itself exclusively to maritime law, and held its first conference at Ant- 
werp in 1898, and its second in London in 1899. It is quite distinct 
from the International Law Association! and from the ‘‘Association de 
la Marine Marchande,’”’ which has just held a conference at Monaco. 

The Paris conference, at which eleven countries were represented, 
devoted itself exclusively to shipowners’ liability and salvage. Only 
the members of the International Maritime Committee and the delegates 
of the national associations were entitled to vote; nevertheless, the 
governments of Austria, Belgium, France, Hungary, Italy, Japan, 
Norway and Russia sent special representatives to follow the work. 
The English members present were Lord Alverstone, Sir John Glover, 
delegate of the Chamber of Shipping of the United Kingdom, Henley 
Byas, delegate from the committee of Lloyds, Thos. V. S. Angier, Col. 
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Hozier, Reginald Marsden, barrister-at-law, London, T.‘C. Macintyre, 
H. R. Miller, Douglas Owen, Mr. Serena, Messrs. Galbraith, Pembroke 
& Co., of London. 

The report, which is signed Harry Tuck Sherman, gives the names of 
all the members of the committee, the text of the resolutions, a sum- 
mary of the preparatory treatises of the various national associations, 
and the full report of the debates. 

The work undertaken will be continued by the conference at Ham- 
burg, to be held in 1902. In the interval a sub-committee, composed 
of Lord Alverstone, Mr. Justice Phillimore, Prof. Lyon-Caen, Dr. 
Sieveking, Messrs. Le Jeune, Autran, Louis Franck, Rahusen, Dr. 
Stubbs and Dr. Alfred Sieveking, Jr., will prepare the draft of a treaty 
or international code on the law of collisions and salvaye, so that the 
principles of the resolutions adopted by the former international con- 
ferences may be definitely formulated in a bill. This sub-committee 
will meet in London on the 21st and 22d of May in the rooms of the 
Lord Chief Justice. 


Mr. Justice Hartan ror Presipent. — Mr. William J. Bryan, in 
his weekly newspaper, the Commoner, has thrown out a hint that the 
Democrats nominate Hon. John M. Harlan, Associate Justice of the 
Supreme Court, as their candidate for the presidency; and the New 
York Evening Post, though a level-headed paper, has, in its Washing- 
ton correspondence, taken up and given currency to the foolish sug- 
gestion. It was prompted by his dissenting opinion in one of the 
insular cases, in which he holds, in a pronounced manner, that the 
Constitution follows the flag, and ‘that Congress, which is a mere 
creature of the Constitution, cannot keep the Constitution from so 
roaming. Justice Harlan is sixty-seven years old. If this idea were 
taken up, he would be seventy years old during the harassment of 
the so-called campaign, and seventy-one years old when inaugurated, in 
the event of his election. Although he is a man of stalwart frame 
and great bodily and intellectual vigor, it is doubtful whether he would 
live through his presidential term, or whether he would not sink 
under the weight of the harassment of running for such an office, 
either ‘before or after reaching it, as William Henry Harrison did, 
as Zachary Taylor did, and as Horace Greeley did. But aside from 
this, there is something pernicious in the idea of taking a man from 
the Supreme Bench of the United States, and trotting him out 
as a candidate for a great ‘political office. The question which 
the court decided in the Bidwell-Downes case was a ‘political ques- 
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tion. The only thing on earth that is certain about it, as a question 
of constitutional interpretation, determined by the intent of the men 
who were the authors of the instrument, is that they never intended 
to clothe the Supreme Court with the power to decide political ques- 
tions. The power has been seized by the court —that is the naked 
and correct word, —and the people have acquiesced in the seizure, 
and will acquiesce in it until they get sick of it and determine to 
resume their lost liberties. The manner in which the court is split 
up in every direction on the insular cases, will tend to weaken the 
confidence which the people have heretofore reposed in it as a 
tribunal for the decision of such questions, and they will soon wake 
up to the idea how absurd it is for a committee of lawyers, by a 
bare majority, to say what a lot of men, who had been dead a 
hundred years, meant with reference to a question to which they 
never gave any thought, and which did not come within the purview 
of their discussions; and how still more absurd it is for a self-gov- 
erning people to commit their destinies to the theories and casuis- 
tries of a bare majority of a committee of nine lawyers, who cannot 
agree among themselves upon any line of interpretation. They will 
one day awaken to a realization of what a travesty of government it 
is, after a thing has been done by the proper political department of 
the government, and after a lapse of two years, for the judicial de- 
partment to interpose in a lawsuit, and determine that it cannot be 
done. It is safe to say that such a farce of government does not 
exist anywhere else on earth. Then, if they get the idea that the 
members of the tribunal who are delivering these opinions on politi- 
cal questions may be bidding for nominations for the presidency, 
they will lose all confidence in the integrity of the tribunal, and will 
quickly resume the right of determining political questions for them- 
selves. The conclusion cannot be escaped, that when judges assume 
the right to decide political questions, and to compel the political 
departments of the government to bow to their decision, they cease 
to be judges, and become politicians. 


Tue Late Epwarp P. Attinson. — This learned gentleman died at 
Philadelphia, on the morning of January 16, 1901, after an illness of 
only three days. He was born at Burlington, N. J., on November 2, 
1852; was educated at the old Westtown Academy near Chester, and 
afterwards went to Haverford College, from which he was graduated in 
the class of 1874. He studied law in the office of James E. Gowen, of 
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the Philadelphia bar, and was admitted to practice in the year 1876. 
He, it is said, was the organizer of the Bar Association of Pennsylvania. 
He is best known as the editor of the Legal Intelligencer. He inaugu- 
rated the plan of publishing the so-called Advance Reports, embracing 
decisions of the Supreme Court, and afterwards of the recently organized 
Superior Court, of Pennsylvania. He also organized and carried out 
the plan of publishing the more important decisions of the lower courts 
of Pennsylvania in one series, known as the District Reports. We have 
said that through his exertions the Pennsylvania State Bar Association 
was organized. This took place in the year 1894. He was elected its 
secretary, and continued to hold that office until his death. When the 
Superior Court of Pennsylvania was created, he was appointed Assistant 
State Reporter, and was re-appointed at the expiration of his term of 
office. He wrote and published an article on ‘‘Ground Rents in 
Philadelphia,’’ and he and Senator Penrose wrote a ‘‘ History of Mu- 
nicipal Development in Philadelphia,’’ which was published in 1887 in 
the Johns Hopkins University Study Series. He was a man of con- 
siderable literary ability, but his power consisted in organizing and in 
keeping together and carrying on various organizations with a minimum 
of friction. At a meeting of the Philadelphia bar held in the room of 
the Court of Common Pleas No. 4, on January 19, several feeling ad- 
dresses were made, bestowing high tributes upon his career. It is 
always a source of deep regret when a man of such ability, power and 


usefulness, dies in middle life before the purposes of his life have been 
accomplished. 


REMINISCENCES OF CHIEF JusTICE MarsHaLL. —In presenting the 
resolutions of the bar to the County Court in Chicago, Hon. James B. 
Bradwell, the senior ex-Justice of that court, said among other things: 
. ** When I came to Chicago, in 1834, Chief Justice Marshall was on the 
bench. His name was venerated by every member of the bar here at 
that time. The first meeting of the Chicago bar ever held was in July, 
1835, and was called to pay respect to the memory of Chief Justice 
Marshall, who died a few days before. The members present were E. 
W. Casey, A. N. Fullerton, Grant Goodrich, Buckner S. Morris, Henry 
Moore and Royal Stewart, all of whom bave passed over the silent 
river and joined the great Chief Justice in the court above, where there 
are no judicial mistakes, and where appeals and writs of error are un- 
known. Among the celebrated cases tried by Marshall may be men- 
tined that of Aaron Burr, indicted for treason. In 1865, as Chairman 
of the Department of Arms, Trophies and Curiosities of the North- 
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western Sanitary and Soldiers’ Home Fair, I had in my possession and 
exhibited for thirty days the original indictment against Burr; and 
such was the interest taken in everything that related to the infamous 
traitor, Burr, that it was examined by countless thousands.’’ Burr 
was not adjudged a traitor in that proceeding. After a wrangling and 
sparring which fill two large volumes, the farcical proceeding 
was dismissed on the ground that the indictment did not. allege 
that there had beer an overt act of treason committed within the 
district of Virginia. During this remarkable ‘‘ trial ’’ Chief Jastice 
Marshall actually granted a subpoena duces tecum to Thomas. Jefferson, 
President of the United States, commanding him to appear before the 
court at Richmond, in the State of Virginia, and bring with him certain 
documents, the same consisting ‘of correspondence with General Wil- 
kinson, commanding the forces of the United States in Louisiana Terri- 
tory. A subpoena, as the word indicates, is a process directed to a 
person named, commanding him to do a certain thing, under penalty. 
Chief Justice Marshall, after hearing argument on the question, did not 
see how the President of the United States should be exempt from his 
process, and of course from his penalty. The subpoena was actually 
issued and was served upon President Jefferson. He refused to obey 
it and prepared to resist arrest under it, but sent the documents re- 


quired by it, to the Attorney of the United States, who was engaged in 
the prosecution of Burr, committing it to his discretion whether to pro- 
duce them or not. The great ‘‘ Expounder of the Constitution’’ thus 
did an act which, if submitted to, would have subjected the executive 
to the judicial branch of the government, and totally subverted the 
theory upon which our government had been founded. What would 
be thought of a judge in our day who should exhibit such antics? 


No More Lovistana AnnvaL Reports. — The Supreme Court of 
Louisiana has promulgated the following order, of date June 18, 1900, 
which appears in volume 104 of the Louisiana Reports: — 


Order of the Supreme Court. Hereafter the public printer, and such other 
persons as may be charged by law with publication of the reports of the 
Supreme Court of Louisiana, are required to give the title of ‘‘ Louisiana 
Reports,”’ instead of ‘Louisiana Annual Reports,’’ to such publica- 
tions. The first volume, following the 52 Louisiana Annual Reports, shall 
be known as the 104 Louisiana Reports, and so on thereafter numeri- 
cally shall the volumes be numbered, giving to each its proper number as 
Louisiana Reports. And no volume shall embrace between its covers less than 
750 pages, nor more than 900 pages. The reports shall appear, first, in ‘‘ num- 
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bers ’’ as at present, and then in bound volumes as fast as enough opinions are 
ready to make a volume of from 750 to 900 pages. It is required that the volumes 
be bound in calf of a style and quality not inferior to the binding of the United 
States Reports. 


Tue Jury DisaGreep.— According to a dispatch to the Indianapolis 
Journal, from Muncie, Ind., dated May 8, ‘‘ Henry Warfel, a contract 
tinner, arrested a week ago, charged with causing a disturbance on an 
interurban electric car between Muncie and Yorktown, had his trial in 
Yorktown to-night. The jury, with Walter Holbert, a Muncie painter, 
as foreman, became so strongly divided on the question of the guilt of 
the accused that a fight started among the twelve men, and a rough- 
and-tumble mix-up was on for some time before the court broke into 
the locked room and pacified the excited men. Cracked heads and 
bloody noses were much in evidence, and the trial ended abruptly.’ 


Tue Late Pror. Jonn Fiske. —The late Prof. John Fiske was a 
graduate of the Harvard Law School in the year 1855. He opened a 
law office in Boston, but six months later abandoned the law for a pro- 
fession in which he could make a better living, that of literature. In 
his early days he wrote a number of books of a scientific nature, vin- 
dicating the theories of Darwin, and it is said making them plainer 
than Darwin himself was able to do. But his principal distinction rests 
in his historical writings, and especially in his descriptions of the battles 
of the late Civil War, in which he did not participate. His last book, 
relating to the war in the West, abounded in beautiful battle descrip- 
tions, though not as graphic as those of Macaulay. But he seems to 
have had a sweet, poetical disregard of facts. General Boynton pro- 
fessed to have found in that book thirty-nine errors, proved to be such 
from the official reports, but General Boynton had the weakness to 
assume that the official reports are always correct. No assumption 
could be more erroneous. The present writer knows, from experience 
of alleged battles in which he participated, that there is no greater hum- 
bug and fraud than the official report of a battle. It can be relied on 
only in regard to dates. It often consists of the lies planned and put 
together by an interested witness, who is generally bent on exaggerat- 
ing his successes or excusing his mistakes or failures. The writer 
participated in one alleged battle, so reported by the commander, 
where no battle was fought at all, where there was not an organized 
enemy within many miles, but where two or three shots were fired by 
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skirmishers at old rotten stumps in the grey of the morning. Prof. 
Fiske seems to have gone on the Byronic idea that ‘‘ history takes all 
things in the gross.’’ 


‘What want these outlaws conquerors should have 
But History’s purchased page to call them great?”’ 


‘¢Can Volume, Pillar, Pile, preserve thee great? 
Or must thou trust Tradition’s simple tongue, 
When Fiattery sleeps with thee, and History does thee wrong? ”’ 


Honors to M. Lasori. — On June 5, the English bar did itself honor 
by extending an ovation to Maitre Labori, the distinguished French ad- 
vocate who defended Dreyfus. The occasion was the annual dinner of 
the Hardwicke Society. The Lord Chancellor presided, and more than 
five hundred members of the bench and bar, including the most eminent 
among them, were seated at the tables. It is said that all the legal 
members of the cabinet, all the justices of the High Court of Judicature, 
and many more of great distinction at the bar were present. Lord 
Chancellor Halsbury referred to M. Labori as the representative of the 
bar of a great and friendly nation, praised his splendid courage, his 
indomitable persistency, and the invaluable services which he had ren- 
dered to the cause of justice. For nearly five minutes the uproar was 
so great that M. Labori could not respond. Handkerchiefs waived, 
men shouted wildly and frantically; finally they struck up the song, 
‘* He’s a jolly good fellow.’’ When the noise had sufficiently subsided 
to enable him to speak, M. Labori, with marvelous control of the En- 
glish language, modestly and yet thrillingly, told how grateful he was 
for the reception which they gave him. Every period of his speech was 
pointed with wild applause, and his splendid peroration, which was de- 
livered in the French language, was followed by a scene of enthusiasm 
such as has seldom been witnessed at any public banquet in old En- 
gland. It was a striking rebuke of the bench and bar of a great and 
free country against the misconduct of the government of another 
country which had shown itself to be cowardly, corrupt, and incapable 
of justice. 


Enrorcine Unroputar Penat Laws. —A striking illustration of the 
difficulty of enforcing an unpopular penal law took place at Yonkers, 
in New York State, the other day. Benjamin H. Adams, a prominent 
citizen and a school commissioner, was charged with violating the 
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Sunday law by amusing himself in,the golf links of the Saegkill Club. 
A complaint had been made against the club to the police commission- 
ers by certain preachers, and a detective was sent over to arrest Mr. 
Adams, when he was in the act of knocking a ball. It appeared on the 
trial that the grounds were private, that none of the preachers lived 
’ within a mile of them, and that there was no noise during the game to 
disturb anybody who lived in the vicinity. It further appeared that 
no complaints of the golf links had been received from the residents in 
the neighborhood. Judge Kellogg, who presided at the trial, ruled the 
points of law against the defendant, and in this he was undoubtedly 
correct. He had nothing to do with the policy of the law — nothing on 
earth to do but to enforce the law as it was written. In the course of 
his argument, counsel for the defendant said : — 


If you want to drive people out of the churches, and the churches out 
of the denominations, just enforce this law. The doctrine of Roger Williams’ 
freedom of worship has been enacted into the Constitution of the United States 
and is growing more liberal every day. We do not want to interfere with any 
man’s religious liberty and do not want anyone to interfere with ours. If we put 
strict interpretation on the law it would be unlawful for you to play with your 
little girl on the Sabbath or even to go walking. 


Judge Kellogg charged the jury strongly against the defendant, ad- 
monishing them that they had nothing to do with the policy of the law, 
and that sentiment and sympathy must not mislead them. In this he 
was undoubtedly right. The jury had just as little to do with the pol- 
icy of the law as the judge had; and yet the very fact that endears 
trial by jury to the people is that it furnishes a means of pardoning, in 
advance of conviction, those who break the law in hard cases. After 
being out half an hour, the jury returned a verdict of not guilty, and 
recommended that the Sunday law ‘‘ be so amended that it will not in- 
terfere with the innocent amusement of citizens.’’ The verdict was re- 
ceived and published with general satisfaction and applause, from 
which there was dissent on the part of a few preachers and women, — 
preachers who are jealous of Sunday games, because they tend to de- 
plete the churches and keep people away from their dull and uninter- 
esting sermons. 


Fictitious Parties Divorce Suits. — Jupce WHEELER, of 
the Superior Court of Connecticut, sitting at New Haven, has recently 
refused to hear a divorce case, where the parties figured by the fictitious 
names of John Doe, Richard Roe, and Jane Stiles. The action of 
Judge Wheeler commends itself to public favor. He will never be 
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called Judge Doe, although there was once an eminent judge of that 
name in New Hampshire. There ought to be the largest possible pub- 
licity in divorce proceedings, except where the details are of such an 
indecent nature that they ought to be suppressed from the public, and 
especially from the young. ‘To this end trial by jury ought to obtain 
in divorce cases. If there is any case which, above all others, is fit to 
be submitted to a jury, it is such a case. 


Testimony As TO Motive 1x Triats ror Homiciwr. — In the case of 
State v. Barker, recently tried before Judge Blair at Jersey City, it 
appeared that the defendant had procured a pistol and laid in wait for a 
young bachelor clergyman, named Keller, and fired at him from behind, 
striking him with a glancing shot which deprived him of the use of one 
of his eyes. Barker was thereupon indicted for an assault with intent to 
murder, and tried before a jury. His counsel endeavored to induce 
the judge to admit evidence tending to show that the reason for the 
assault was the fact that the wife of Barker had told him that Keller 
had, about a year before, committed rape upon her, at her own resi- 
dence, in the absence of her husband, which revelation so crazed him 
that he felt obliged to attempt to kiil the ravisher. The judge ruled out 
this story, and the jury, after a short deliberation, returned a verdict 
of guilty, and the judge sentenced the defendant to five years in the 
penitentiary. Since the trial the hat has been passed around to raise 
money to enable the defendant to prosecute a writ of error to reverse 
the conviction. The discussion has continued for a considerable time 
in the newspapers, some lawyers of greater or less ability participating 
therein. We offer the opinion that it was error to rule out the testi- 
mony; that, while the testimony did not afford in law a justifi- 
cation for the homicide, yet it was relevant upon the question of the 
quantum of punishment to be visited upon the defendant, in the dis- 
cretion of the judge. In passing upon the quality of the act done by 
Barker, every man would like to know the probabilities as to the truth 
of the revelation made to him by his wife. The ruling of the judge had 
the effect of trying the case on a part of the evidence. It scemsthat the 
evidence should have been admitted, and that the jury should have been 
advised that it was not, in law, a justification of the act, but that the 
judge should have considered it when he came to measure out the quan- 
tum of punishment. During the trial, and with the obvious purpose of 
influencing the jury, and hence in plain contempt of court, the wife of 
the prisoner published her version of the story in the New York Journal, 
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and possibly in other New York papers. Some of the most nauseating 
of the details had to be omitted, even by such a paper as the New York 
Journal. If the injured clergyman wants to bring the whole matter to 
a test, and vindicate his character, let him sue the New York Journal 
for libel. The fact that it got the story from the wife of the person 
who stood accused of felony in a criminal trial, is no justification, or 
even mitigation, of the offense of publishing it, unless it was absolutely 
true. The moral of this miserable business is that bachelor clergy- 
men should keep away from the residences of their parishioners when 
husbands are not at home. 


How tHe Tite ‘‘ Prince or Wates’’ Oricinatep. — The death of 
Queen Victoria and succession of the Prince of Wales to the kingly 
honor have attracted universal notice. It is natural, therefore, that 
much attention will for some time to come be given to these events ; 
to the curious customs and ceremonies attending the change of rulers 
in the British realm — the first that has occurred within the memory 
of most persons now living; and to everything pertaining to the 
royal office and family. 

Not least interesting among such lore is the story of how the heir- 
apparent to the English throne came to be given the title of Prince 
of Wales, which, unlike the title of Crown Prince in Greece, Roumania, 
and Prussia, Czarevitch in Russia, Prince Imperial in Austria, Ger- 
many, Corea, and under the French empire, and Prince Royal in 
Denmark and Sweden, contains no latent suggestion of the position 
thereby designated. It is rather an arbitrarily selected, territorial title 
like Prince of Asturias, belonging to the heir-apparent to the crown 
of Spain; Prince of Naples, designating the heir-apparent in Italy; 
Duke of Brabant, in Belgium; Prince of Brazil, which was the title of 
the heir-apparent in Portugal until Brazil secured her independence ; 
or Dauphin, in France, under the old monarchy. 

Formerly, as is well known, Wales and Scotland were both separate 
from England. From the earliest times warfare was continuously 
waged between England and both Scotland and Wales. The Saxon 
Athelstan imposed the payment of tribute on Wales, but this soon 
ceased, and later William the Conqueror again reduced the Welsh to 
obedience, although they remained turbulent. In 1272 the Welsh 
prince Llewelyn refused to do homage to Edward I. on the acces- 
sion of the latter to the throne of England, which was, of course, 
cause for war, which followed. Llewelyn was betrayed and murdered 
in 1282, and- his brother put to death under a charge of treason. 
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Thereupon the people of Wales besought Edward to place none other 
to rule over them than ‘‘a prince born in their own land.’’ To this 
Edward agreed; but the intent of this language was evaded by the 
king through a subterfuge. He made his own second son, who had 
been born in Carnarvon Castle (Edward’s queen, Eleanor, having 
accompanied him with his army into Wales), ‘‘ the Prince of Wales.’’ 
The king granted the request of the Welsh in this way, for the prince 
was literally born in their land. His elder brother having died, he 
later became king Edward II. 

Ever since that time, the title of Prince of Wales has usually been 
conferred, in each case by special act and investiture, upon the king’s 
eldest son. It does not vest absolutely by reason of what Gibbon calls 
the ‘‘ insolent prerogative ’’ of primogeniture. At the present time, 
there is no Prince of Wales. It will thus be seen that the title of 
Prince of Wales only usually belongs to the king’s eldest son, while 
that of Duke of Cornwall is always his, since Edward III. created the 
Black Prince Duke of Cornwall, with inheritance to his heirs, being 
eldest sons of the king of England. 

When there is no heir-apparent to the throne the heir-presumptive 
may be elevated to this dignity, as was done in the cases of the two 
daughters of Henry VIII., Mary and Elizabeth, the latter upon the 
illegitimation of Mary. The difference between an heir-apparent and 
an heir-presumptive is that the former will without question inherit if he 
survives his predecessor, while an heir-presumptive may fail to inherit 
because of the occurrence of some other event than his own death; as, 
for example, being a brother to the one in possession, he may be shut 
out of succession by the birth of a child to the present incumbent. 


Hueu K. WacGner. 
St Louis. 


Jupce Appison Brown. — Addison Brown, United States District 
Judge for the Southern District of New York, resigned his office and 
retired, after reaching the age of seventy, and serving for more than 
twenty years. He was appointed by President Garfield in 1881. 
Prior to his appointment, he had won an enviable position at the Bar 
of New York City. With the exception of his namesake, Mr. Justice 
Henry B. Brown, of the Supreme Court of the United States, he was at 
the time of his retirement perhaps the ablest Admiralty judge in the 
country. He rendered a number of notable decisions in Federal Ex- 
tradition cases, and decided all of them wrongly, as we thought at the 
time. He refused to send Collis P. Huntington to California to plead 
to an indictment in the United States Circuit Court at San Francisco, 
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for issuing a free pass over bis railway lines, in violation of the Inter- 
state Commerce law, on the ground that, as the fellow to whom the 
pass was issued had never availed himself of it by riding upon it, the 
crime of Huntington was not complete. He refused to send Charles 
A. Dana, editor of the New York Sun, to Washington, in the District 
of Columbia, to answer an indictment for criminal libel returned against 
him by a probably corrupt grand jury, in connection with the sugar 
trust affair. The right of the government to the rendition of Mr. Dana 
seems to have been absolutely clear. What was perhaps worse (fol- 
lowing the precedent in the Dana case), he refused the rendition of 
Gaynor and of Green, two of the co-conspirators of Capt. Carter, in 
defrauding the government in Georgia. The newspapers attacked him 
severely and, in the last case, the Department of Justice complained 
loudly; but he paid no attention to these attacks, but went on calmly 
attending to his duties. 


ConsTiITuTIONAL ASPECT OF THE ‘‘ SPEECH FROM THE THRONE.’’ — 
When King Edward VII. opened his Parliament in person, in robes of 
State, by the side of his Queen, the ceremonial was of such a splendid 
character, that few persons except peers and peeresses were thought 
worthy to attend it; and accordingly, the space of the hall being lim- 
ited, most of His Majesty’s ‘‘ faithful Commoners ’”’ were exeluded. 
The splendid pageantry which attended the opening of his Parliament, 
and the speech from the throne by King Edward, sink into a mere 
sham, when it is reflected that the speech was not his speech at all, 
but under the unwritten constitution, was the speech of his ministers 
merely, and subject to criticism and debate in the Houses of Parlia- 
ment, notwithstanding the maxim that ‘‘ the King can do no wrong.’’ 
When the President of the United States was inaugurated for the sec- 
ond time, his speech was his own speech, though doubtless submitted, 
before being delivered, to his confidential advisers. But the constitu- 
tional aspect and quality of the speech delivered by the splendid regal 
parrot on the occasion referred to, is thus characterized by the usually 
accurate Law Times: — 


The delivery by the sovereign of the Speech from the Throne on the occa- 
sion of his opening the session of Parliament in person must not obscure the 
fact that the speech, in accordance with the doctrine of ministerial responsi- 
bility, is constitutionally regarded as the act of the ministers, and, as such, 
liable to the severest Parliamentary strictures. So far back as 1770, Lord 
Chatham, in reference to a statement in the King’s Speech that the Spanish 
Government in the Falkland Island matter had disowned the act of its officer, 
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used terms of condemnation which have never been paralleled, and illustrate to 
its fullest extent the responsibility of ministers for the Speech from the Throne: 
‘There never was a more odious, a more infamous, falsehood imposed on a 
great nation. It degrades the King; it insults Parliament. His Majesty has 
been advised to affirm an absolute falsehood.” It may be of interest to know 
that the Sovereign in early times rarely delivered the Speech from the 
Throne. ‘‘The King’s presence,’’ writes Bishop Stubbs, ‘‘ was deemed neces- 
sary at the opening and generally at the close of the session, but most fre- 
quently his duty was discharged when he had directed the Chancellor to state 
the causes of summons, and to thank the Estates for their attendance. It 
was very seldom that he spoke, or was recorded to have spoken, and when it 
is recorded it is with exceptional solemnity.” 


Justice MarsHALy’s Opinions oN SLavery. — In his address 
in presenting the resolutions of the Bar to the County Court in Chicago, 
Hon. James B. Bradwell said: ‘‘ In writing to Col. Timothy Pickering, 
of Salem, Mass., March 20, 1826, Judge Marshall, in expressing his 
views upon the slavery question, said: ‘I concur with you in thinking 
that nothing portends more calamity and mischief to the Southern 
States than their slave population. Yet they seem to cherish the evil 
and to.view with immovable prejudiee and dislike everything that may 
tend to diminish it. I do not wonder that they should resist any 
attempt, should one be made, to interfere with the rights of property, 
but they bave a feverish jealousy of measures which may do good with- 
out the hazard of harm; that is, I think, very unwise.’’’ ‘* This 
letter,’’ continues Judge Bradwell, ‘‘ shows that, although Marshall 
was born and raised in a slave State, he loved liberty, hated human 
slavery, and fully understood the growing sentiment of the slaveholders 
of the South against the Union; and with prophetic vision he saw the 
great rebellion which was waged thirty-six years later to perpetuate 
human slavery in the Southern States.’’ 

We draw no such deductions from the letter. We discover nothing 
in it tending to show that Marshall ‘‘ loved liberty and hated slavery.’’ 
We merely see in it an apprehension that the increasing slave popula- 
tion of the South would become a source of calamity and mischief. 
That was an opinion entertained by Bushrod Washington, by Henry 
Clay, and by many other thoughtful and far-seeing statesmen of the 
South. But we discover nothing in this letter that indicates any moral 
repugnance on the part of Chief Justice Marshall to slavery because it 
was wrong,— to the wrong involved in a condition of law which per- 
mits one man to buy and sell another; and we say, further, if Marshall 
ever uttered such a sentiment, we have not found it. In this respect, 
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as in many others, his opinions and feelings were not in advance of lis 
time: in short, be felt with reference to the institution of slavery just 
about as leading men of that day generally felt, both in the North and 
in the South; and that feeling was undoubtedly well Cescribed in the 
passage of Chief Justice Taney’s opinion that the black man was re- 
garded as ‘‘ having no rights which the white man was bound to respect.’’ 
If Marshall could have lived twenty years longer, he might easily have 
written the Dred Scott decision, which Taney wrote. He had already writ- 
ten an Indian Dred Scott decision, worse, if possible, than Taney’s Dred 
Scott decision ;! for his decision denying Indians, who were capable of 
making treaties with our government, the right to sue in courts of the 
United States, to vindicate rights under those treaties, was worse in its 
moral obtuseness and its technical absurdity than was the Dred Scott 
decision. The Indians were natives and sovereigns of the soil; we had 
always made treaties with them and recognized them as quasi- 
sovereign people. Their chief fault was that of being natives of the 
soil, and of being subjected to plunder, spoliation and outrage by the 
white man. If Marshall had felt in his veins a single tingle over the 
wrongs of the weak and the outraged, he would have raised the finger 
of the court in favor of the outraged Indian. He could have written an 
opinion sustaining the right of action of the Indian in courts of the 
United States, on technical grounds, infinitely clearer than those on 
which he denied that right. His denial of that right was a striking 
illustration of what Jefferson denounced as his ‘‘ sophistries ’’ and his 
‘* twistifications.’’ 


‘Tue Queen is Deap, Gop Save 1nE Kine. — There were some strange 
incongruities connected with the demise of the late Queen and Empress, 
and the inauguration, if that word may be used, of her son and succcs- 
sor. The body of the late Queen and Empress, who was above all 
things a Christian woman, and 2 follower of the meek and lowly Jesus, 
who answered the Roman Centurian when asked what he should do to 
be saved, ‘‘Go thy way and do violence to no man,’’ — was carricd to 
its last resting-place on a modern instrument of death, an artillery cais- 
son. What acruel and wicked contrast from her whole life, that her 
body should be carried to its mausoleum on a wagon specially devised 
to carry, let us say, Lyddite shells, designed to tear the bodies of human 
beings into fragments and to fill the air with poisonous smoke. Fix in 
your mind’s eye this spectacle, and then think of the poor Boer boys 


1 Cherokee Nation v. Georgia, 5 Pet. (U.S.) 1. 
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who, during her Christian reign, were poisoned by such shells borne 
on this very kind of vehicle. Then, the inauguration of the new King 
took place with all the circumstances of medieval flummydiddle. In 
an age of telegraphs and telephones, every person in England knew 
that the Queen was dead long before English officialdom was allowed to 
seem to know it. Then, an ancient functionary called ‘‘ Garter King 
of Arms,’’ dressed in queer toggery, with a lot of other similar func- 
tionaries, pretended to invade the city, and to proclaim the accession 
of the new King, when every person of intelligence in England knew 
that he had succeeded to the throne by the mere operation of law at the 
very instant when the Queen drew her last breath. In striking con- 
trast with this was the Republican simplicity with which William 
McKinley took the oath to support the Constitution of the United 
States, and thereby became his own successor in the presidential office. 
Even his inaugural address was a superfluous and redundant matter of 
custom, and not an obligatory part of the ceremony. 


Tue Dreyrus Amnesty Act. —The Dreyfus Amnesty Act, which 
became law in France towards the end of last year, is a curious inci- 
dent in the history of the Affaire. Since the verdict of Rennes the 
name of Dreyfus has remained a catchword in French politics, and the 
existence of cabinets has depended on their attitude to the question. 
The agitation even troubles the calm of the law-courts. Prosecutions 
were hanging over the heads of Colonel Picquart, M. Zola and M. 
Joseph Reinach. To prevent the re-opening of the main question which 
would have been occasioned by these prosecutions, M. Waldeck Rous- 
seau’s ministry introduced the Amnesty Bill. The circumstances of 
its origin explain the nature of the act. It gives full and entire am- 
nesty for all acts prior to the promulgation of the law not already the 
subject of final judicial decision. Dreyfus himself is excepted; so 
also are M. Deroulede and his fellow-exiles, who are condemned by the 
High Court. Civil actions are not struck at by the act. Apparently 
they do not cause the same excitement as criminal proceedings, and 
therefore it is not necessary to put an end to them. 

The raison d’étre of the act has been admirably set forth by the 
Premier. It is inspired, he pointed out in the Chamber, ‘‘ not by 
clemency, nor yet by the sentiment of positive justice, but by a politi- 
cal interest, and exclusively a political interest. So that when you wish 
to know whether an Amnesty Bill should be voted or rejected, you 
must not dwell on the interests of particular individuals, but ask your- 
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self what is required in the interest of all.’’ It is not quite clear that 
the answer to this question should be in favor of the bill. If Dreyfus 
be not guilty of the crime for which he has been punished, one or two 
of the army officials — General Mercier for example — are certainly 
guilty of heinous offenses, and these, under the Amnesty Bill, are safe 
from punishment, whatever be the developments of the future. Is it 
in theinterests of France that this should be so? The French Cham- 
bers apparently think so, for they rejected by a large majority an 
amendment designed to exclude General Mercier from the benefit of 
the act. Colonel Picquart and M. Zola both protest against the meas- 
ure. Their position iscurious. They object to be amnestied with Gen- 
eral Mercier; they protest that they are guilty of no crime, and yet find 
themselves deprived by an act to which they are opposed, of the pos- 
sibility of clearing themselves. It is impossible to withhold sympathy 
fromthem. A question which is really ethical is disposed of on grounds 
of expediency. This is a high price to pay for future peace, even if the 
act fulfill the expectations of its authors; and it would not cause sur- 
prise if a measure founded on such reasonings, failed in its object. It 
is interesting to note M. Labori’s opinion. He doubts if peace will be 
obtained in this way, and adds, ‘‘ Pacification seems like the bankruptcy 
of justice, but if it can be obtained, so be it.’’ It is certainly an inci- 
dent, as remarkable, as it is deplorable in the judicial history of modern 
civilization, that a great country should practically confess itself unable 
to do justice in a matter of supreme national importance—for the — 


Amnesty Aet amounts to nothing short of such a confession. —Juridical 
Review (Edinburg). 


A Lavy Lawyer Aroues A IN THE SuPREME Court oF ERRORS OF 
ConnecticuT.—Although we may be in doubt as to the proposition of the 
late Rev. Dr. Jasper, of Richmond, Va., ‘‘ dat de sun do move,’’ we can- 
not be in doubt as to the proposition that the world does move. A woman 
has been admitted to the bar in the Wooden Nutmeg State, and has actually 
argued a case before its Supreme Court of Errors. Her name is Miss 
Susan Cecelia O’Neill. Her maiden effort is thus described in a press 
dispatch : — 


The young woman has a charming personality, and was becomingly gowned 
in gray. Her voice is clear and full and her manner quiet. Speaking for fifteen 
minutes without notes, she made an excellent impression, and showed mastery 
of the technical details of her case. 


The name of the court before whom this effort was made, is the 
Supreme Court of Errors of Connecticut. If, notwithstanding the 
VOL. XXXV. 37 
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‘¢ impression ’’ which she made upon the members of the court, they 
should succeed in recovering from it, and in deciding her appeal against 
her, she can recoup herself, as did a lawyer of the male persuasion in 
New York, when acourt of a similar name turned him down. His ejacu- 
lation was: ‘* Well, this is a Court of Errors.’’ 


VENEZUELA’S HIGH-HANDED JusTICE”’: Many Persons ARRESTED 
on PorrricAL GROUNDS WITHOUT BEING INFORMED-OF THE CHARGES 
THEM, AND WitHout aN Opportunity oF Hrearp. — 
A special correspondent of the New York Herald writes to that journal 
from ‘the Port of ‘Spain, Trinidad, under date of May 12, 1901, as 
follows : — 


When General Castro gained the Presidential chair, in November, 1898, he 
affirmed that his programme would be to revolutionize Venezuela by the 
application of wise measures and the administration of equal justice. Up to 
the present time the wise measures ‘have not yet seen the light. The attnir- 
istration of “justice ’’ has been made especially by the arrest, without 
the intervention of courts or the right to be heard, ofall who do not share his 
opinions. The prisons are filled with political prisoners. 

This state of affairs is known to everybody and is accepted as fact. Nor 
would it ever have been mentioned but for the heroic courage of a modest In- 
dian, Fontainez Lopez, the president of'the’Superior Court, ofthe Federal district, 
who, inspired’ with the principles of General Castro’s reformation programme, 
and relying on various articles of the Venezuelan Code:of Criminal Procedure, 
which provides that the president:of the:court shall visit the prisons monthly 
for the purpose of investigating complaints and informirg himself:of .the de- 
tention of prisoners, repaired without noise of trumpets, accompanied only 
by his assistant and his chancellor, to the famous prison La Rotunda. 

With a letter from the Minister of the Interior, reminding him — though 
believing, probably, that these duties would never be executed —that the 
prisoners should be visited, he surprised the*jailer, who took the judge to the 
different cells. 

The Indian judge, tenacious as all his race, allowed no nook ‘to escape him, 
and found that in the southern part of the prison ten persons had been under 
arrest from five to one hundred and ninety days without knowing why; .that 
fifteen soldiers of the battalion which had mutinied in January were still await- 
. ing interrogation; that sixteen individuals had been under arrest from twenty- 
four to three hundred and sixty-five days for unknown reasons,—that in a 
cell called the ‘‘Tiger Den’’ there was confined a prisoner named Marrero, 
who, on being questioned by the judge, replied that he had been dragced from 
the bosom of his family fifteen months ago, by order of General Castro, and 
that he had never been put before a judicial officer nor had he been allowed to 
appoint counsel. 

The Indian judge found in the northern part of the prison four prisoners 
who said they were ‘journalists and had been in prison without trial forseventy- 


q 
q 
{ 
4 
| 
q 
q 
H 


NOTES. 


579 


seven days. A little further on he found four more journalists, and among 
them Dr. Mijares, the best pen in Venezuela, who had been arrested since April 
1 for having taken the defense of the New York and Bermudez Company. The 
other persons found in the prison had been sentenced. 

Judge Lopez, having observed that the name of one Lopez, who had been 
accused fifteen months previously of having attempted to take the life of Gen- 
eral Castro, by shooting, was not upon the books, asked that he should be pro- 
duced. The jailer answered that he knew nothing of him, and on investigation 
it was found that he had been sent without trial to the prison fort of Maracaibo, 
where the climate alone does the work of destroying life. 

On returning to his office, Judge Lopez issued instructions to the judges 
that they should at once call before them for hearing the cases of those pris- 
oners who had not been tried. The jailer was ordered to set the journalists at 
liberty, it being understood that liberty of the press exists in Venezuela. 

The judge, however, was not satisfied with this, but published the rc sult of 
his visit in the newspapers, thinking, no doubt, that he was doing well, and 
surely happy in having accomplished the like action. He had scarcely, how- 
ever, left his home the next day, when two policemen, acting under superior 
orders, arrested him and conducted him to the same prison which he had 
visited. 

Such are the facts. The question is asked if, after this, persons will still 
be found sufficiently blind as to speak of Venezuelan justice and to advise for- 
eign governments to place confidence in the tribunals of that country, all under 
Castro’s forceful hand, for the settlement of claims arising out of revolutions. 
It is announced that the German and English governments, in view of the arrest 


of ‘the judge by Castro, have decided to réfuse to submit their claims to Venez- 
uelan tribunals. 


Fees: Fees or Lawyers, Great anp Smatt.—In an article by 
William 0. Inglis, in Munsey’s Magazine, on ‘‘ The Rewards of the 
Law,’’ some remarkable things are told about the fees of lawyers. 
Among other things, he says: ‘‘ They often receive single fees that 
exceed the total income of the whole professional career of the foremost 
legal lights of twenty years ago — fees so enormous that they may eound 
incredible. The highest fee ever received by a lawyer is credited to 
William G. Moore, of Chicago. A few years ago Mr. Moore was 
recognized by his professional brethren as a brilliant man with a good 
practice, who was yet to distinguish himself. He conceived the plan, 
which he perfected after much study, for bringing all the American tin 
plate manufacturing concerns into one corporation. With infinite 
patience and labor, with courage and audacity that no obstacle could 
balk, he succeeded in organizing the American Tin Plate Company. 
His fee was said to be five million dollars, and the report of the Indus- 
trial Commission at Washington appears to verify this. Of course, a 
great part of the lawyer’s reward was in the form of stock of the new 
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company. About a year ago, Andrew Carnegie was at odds with his 
chief associate, Henry C. Frick, and the latter began a suit in which 
all the chief stockholders of the Carnegie companies became parties. 
A disastrous legal fight was threatening, one that would do infinite harm 
to the great steel business. After the rival interests had spent two 
hundred and fifty thousand dollars in legal fees, James B. Dill, a New 
York lawyer, succeeded in showing these men that they were at odds 
over a matter of ten million dollars, and that they would lose a great 
deal more than that in keeping up the fight. He pointed out a plan of 
reorganization and consolidation that would yield a profit of a hundred 
millions. Mr. Dill’s advice was followed, with complete success. Mr. 
Dill received a check for one million dollars as his fee. That is enor- 
mous, but if a lawyer helped any man to make a profit of a thousand 
dollars, the gainer would hardly think ten dollars an exorbitant fee 
for the advice. 

‘* James C. Carter, that rugged, forceful man who appears in the 
United States Supreme Court at Washington more often than any other 
New York advocate, derives an income of a hundred thousand dollars 
a year from his law practice. His retainer is never under five thousand 
dollars, and he receives at least five hundred dollars for each day or 
part of a day that he spends in court. Joseph H. Choate, now our am- 
bassador to Great Britain, had a similar scale of fees while practicing 
law in New York. Messrs. Cromwell & Sullivan recently received - 
two hundred thousand dollars for their services to the Northern Pacific 
Railroad. Edward Lauterbach’s fee for reorganizing the Third 
Avenue Railroad Company was two hundred thousand dollars, but the 
company was in the hands of a receiver before the lawyer could collect. 
For clearing up all the difficulties that beset the probate of the recent 
Vanderbilt will, Senator Chauncey M. Depew was paid a hundred 
thousand dollars. Lawyer Levy Mayer sold the Ogden Gas Company 
to the Chicago Gas Trust, and thereby earned a fee of half a million. 
Messrs. Moran, Kraus & Mayer spent three years in Whisky Trust 
litigation and in the formation of the American Spirits Association, 
They were paid two hundred and fifty thousand dollars. 

‘* Perhaps the most remarkable fee on record was the quarter of a 
million dollars paid to the late William M. Evarts, a few years ago, 
for saying ‘‘yes.’’ The question submitted to him was whether a 
great corporation had the legal right to exist. The late Benjamin 
Harrison received two hundred and fifty thousand dollars for acting as 
counsel for Venezuela in the arbitration proceedings at Paris concerning 
the boundary dispute with British Guiana. John E. Parsons received 
the same amount for reorganizing the Sugar Trust under the laws of 
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New Jersey. Thomas B. Reed, formerly Speaker of the House of Rep- 
resentatives, is guaranteed an annual income of fifty thousand dollars 
by the law firm of Simpson, Thatcher & Barnum, of New York, and he 
probably earns twice that amount. 

‘‘In another branch of the profession, Messrs. Weeks, Battle & 
Marshall are said to have received fifty thousand dollars for the defense 
of Roland Molineux. Austen G. Fox and Daniel Rollins received fifty 
thousand dollars for their services as special deputies to the attorney- 
general of the State of New York, in connection with certain prosecu- 
tions which grew out of the Lexow investigation in New York. 

‘* A comparison of these fees will show that the great financial re- 
wards in the law business are those which go to legal advisers for the 
exercise of the creative faculty, rather than to the advocates who plead 
at the bar. In the struggle to obtain practice, even the firms whose 
names are widely known do not disdain methods that would make a lay- 
man stare. Sons of presidents of trust companies are eagerly welcomed 
as partners in law firms. They bring business. There are great firms in 
the Wall Street district that have social attachés. They bring business. 
Not infrequently it happens that mediocre lawyers are taken into firms, 
not for their own ability — which might perhaps be worth a thousand 
dollars a year—but for the social influence of their wives, which 


brings practice worth fifty times that amount into the hands of their 
husband’s associates. 


‘* There is another side, that of the men who do not reach the high 
places, for it is only the giants that receive these enormous fees. 
Like most other cities New York is overcrowded with lawyers, and, lest 
the young man contemplating the law as a profession be too optimistic, 
it should be said that more than half the lawyers of New York have a 
hand-to-mouth struggle for existence. Notwithstanding the enormous 
incomes of the leaders of the bar, the average net earnings of the lawyers 
of New York are said to be less than a thousand dollars a year.’’ 


Tue Name or A French Count STOLEN FOR THE PURPOSES OF Mar- 
RIAGE. — The fact that a fellow stole the name of LeComte Robert de 
Pomereu, a member of the French House of Deputies, for the purpose 
of marriage, might provoke the laughter of mankind, if it were not 
a serious matter. The fellow personated the count in New York City, 
while he was absent in France, and, in his name, contracted and con- 
summated a marriage with a woman here, — the count in fact remaining 
a bachelor. It was, therefore, a matter of no small surprise to him 
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very recently to receive a letter from the woman, signing herself Liz- 
zie'de Pomereu, and reproaching him bitterly for having deserted her 
after marrying her in New York. The serious part of it is that the 
count will be obliged to institute and prosecute a legal proceeding in 
a tribunal in France to have the spurious marriage set aside. 


Tue or Trapes Unions 1x Damages. — One of. the 
difficulties of dealing with so-called ‘‘ Organized Labor,’’ has been the 
insolvency of its members and officers, individually and collectively. 
Damages recovered against them could not be collected. They were 
amenable only to the criminal law, or to process of contempt. They 
could launch a ‘‘ boycott’’ against a particular individual or corpora- 
tion, and the damages thereby produced might mount up into the 
millions ; but damages could not. be inflicted: upon them in turn. They 
could strike, but could not be struck. A decision of an English judge 
tends to the conclusion that where they. have a common fund, it is an- 
swerable for the torts committed by them in their aggregate capacity, 
whether they are incorporated or not. According to the Saturday 
Review (London) : — 


The couse of decisions by which trade unions had succeeded in establishing 
that their funds were not to be answerable for wrongs committed by their 
officers has been interrupted by Mr. Justice Mathew’s decision in an action for 
libel brought by Mr. Linaker, an official of the London and Northwestern Rail- 
way Company, agaiast the trustees of the Amalgamated Society of Railway 
Servants, who were the registered proprietors of the Railway Review on be 
half’ of the society. The Judge decided that the society must pay the £1,000 
damages, the amount of the verdict against:the trustees. The groundiof the 
decision is that the newspaper was the property of the society, and that the 
trustees can sue and be sued in respect of such property, and are entitled in 
the usual way to be indemnified for what they had done in discharge of their 
duties as trustees. It might be said that it was not part of their duties as 
trustees to write libels, but in that case the liability of the trade union pro- 
prietors would be much less than that of the ordinary proprietors of a news- 
paper, and a slandered person would have no redress where the person acting 
for the society were poor men as they mostly would be. The amount of the 
verdict has: been paid into court pending the society’s decision whether it shall 
appeal against the judgment. 


Detay on Raitways. — A recent article in the Times newspaper has 
complained in very specific terms of the delays in starting and arrival 
of trains on the combined’ lines of the South-Eastern and London, 
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Chatham and Dover Railways. The object of this article is to examine 
the remedy that passengers possess when subjected to delay on these 
or any other English lines. 

On the authority of the important case of Denton v. Great Northern 
Railway Company ! it is stated in Chitty on Contracts? that ‘‘ an action 
will lie against a railway company, at the suit of anyone who has sus- 
tained damage, by reason of their not having had a train running at a 
particular hour, to a particular place, agreeably to the statements con- 
tained in their time-tables.’’ The facts were that the plaintiff, having 
come from London to Peterborough, wished to pass on to Hull the same 
night, and applied at the Peterborough railway station for a ticket to 
start by a train advertised to run in connection with a North-Eastern 
Railway train for Milford Junction to Hull. It appeared that the latter 
train had been discontinued, and that consequently the Great Northern 
Railway Company had ceased to run their advertised train, though the 
advertisement still appeared. The booking clerk refused to issue a 
ticket to the plaintiff, and in consequence of his inability to reach Hull 
that evening he suffered damage. The court held ‘‘ that the defendant 
company was liable as on a contract with the plaintiff that a train 
should run from Peterborough to Hull at or about 7:20 p. m., which 
was advertised in the company’s current time-tables as so ranning.’’ ® 
The court held unanimously that ‘‘ the case showed a good cause of ac- 
tion in tort for the false representation contained in the time-tables.’’ 
Sir Frederick Pollock says further: ‘‘ There can be no doubt, how- 
ever, that if the action had been brought in the Superior Court in the 
first instance and there had been before the court on demurrer an aptly 
framed declaration on the facts stated in the case, with counts in con- 
tract and in tort, the plaintiff would have had judgment on both.’’ If 
a ticket had been taken there would have been an unquestionable con- 
tract. See on this point and as to the measure of damages Hamlin v. 
Great Northern Railway Company‘ and Hobbs v. London and South- 
Western Railway Company.® As to the question of tle evidence neces- 
sary to make the company liable, see the case of Hurst v. Great West- 
ern Railway Company.® The case of Denton v. Great Northern Railway 
Company should be kept in mind by those who propose to take steps 
to compel the London suburban lines to provide traffic corresponding 
with their time-tables. The case seems applicable to many of the in- 
stances of disturbed communication between suburban stations and 
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the London termini. The companies, according tothe views of Lord 
Campbell, C. J., and Mr. Justice Wightman, are placed in contractual 
relationship with any person who offers to take a ticket to any place to 
which a train is advertised to take passengers. It would seem that if 
you either take or endeavor to take a ticket to go from A. to B. by an 
advertised train, and that train does not run, then the company is liable 
in whatever damages are suffered through such train notrunning. This 
principle would apply to the case where a company runs three trains 
an hour from A. to B., and, in consequence of the lateness of train 
No. 1, omits train No. 2, and follows No. 1 by No. 3: Such a case 
continually occurs, and comes within the meaning of Denton v. Great 
Northern Railway Company.! 

The question of late trains was fully dealt with in the important case 
of Le Blanche v. London and North-Western Railway Company,’ which 
was decided in the Court of Appeals in 1876. ‘The facts were as fol- 
lows: The plaintiff took a ticket from Liverpool to Scarborough. The 
journey was by way of Leeds and York. The plaintiff was to change 
at Leeds, and to proceed over the lines and by the trains of other com- 
panies. Through the defendants’ train arriving late at Leeds the con- 
nection was missed, and as a test case the plaintiff took a special train 
to Scarborough and sued for the cost of it in the county court. The 
conditions in the published time-table intended to limit liability for 
unpunctuality. The defendants also stated that ‘‘ every attention will 
be paid to insure punctuality, so far as it is practicable.’’ The County 
Court judge held that there was a contract on the defendant’s 
part to use due diligence to insure punctuality, and that there 
had not been such diligence used. He also held that the 
plaintiff was entitled to recover the cost of the special train. The 
Court of Common Pleas affirmed this judgment, but the Appeal Court 
reversed the decision of the court below on the question of the cost of 
the special train, saying that the test of what was a reasonable expense 
to incur on the part of the plaintiff was whether he would have incurred 
it if the company had not been to blame. A majority of four judges 
out of five, however, also held that the words ‘‘ every attention will be 
paid to insure punctuality, as far as practicable ’’ did import a contract 
to use due attention to keep the times specified in the time-bills as far 
as practicable, having regard to the necessary exigencies of the traffic 
and circumstances over which the company had no control. Sir W. 
R. Anson, commenting on this case in his Law of Contracts, says: 
‘*The statements contained in the time-tablee of a railway company 
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are to be regarded as more than mere declarations of intention. They 
are promises made to each person who accepts the standing offer of the 
company to carry him for hire. The passenger thereupon becomes 
entitled to the exercise of reasonable diligence on the part of the com- 
pany that its promises as to the hours of arrival and departure shall be 
performed.’’ There can be no doubt that there must be some remedy 
for the continual breaches of contract by railway companies that are not 
in fear of competition, and it is suggested that most cases of complaint 
could be rectified by actions brought on the principles to be found in 
Denton v. Great Northern Railway Company or in Le Blanche v. London 
and Northwestern Railway Company. It would appear that damage 
must be shown, and that an action could not be brought to rescind the 
contract and to have the purchase money of the ticket refunded. Sir W. 
R. Anson says on this point: ‘‘ Neither loss of luggage nor unpunctu- 
ality would entitle the passenger to rescind the contract and recover 
back his fare.’’ It would not, however, be difficult to find persons in 
London who have suffered damage through railway unpunctuality, 
especially in view of the fact that the term ‘‘damage’’ includes per- 
sonal inconvenience.! —Law Times (London). 


Doc-Day Wirt anp Humor. — The following dog-day wit and humor 
is partly invented, but mostly stolen from thieves : — 


‘¢ Discord am horrible,” said a musical darky when he was about to be hung. 
We credit the Law Times (London) with the following bits of wit and 
humor, although the Law Times does not credit any of them to any one else: — 
Lord Chief Justice Willes was a man of so little personal decorum, that he 
was perpetually offending against the respect due to his office. He would play 
cards at the public rooms at watering-places, and one night when so engaged, 
was extremely annoyed by a young barrister who, feigning to be intoxicated, 
stood by the table, looked ovér his cards, and was so troublesome, that at last 
Wiiles spoke sharply to him: ‘‘ Sir,” said he, pretending to stagger, ‘‘ 1 — beg 
pardon; but I wanted to improve in playing whist; so—so I came to look 
over — you; for if—if — I— I am not mistaken, sir— you are a judge.” 

Some years ago men used to walk about openly in Westminster Hall with a 
piece of straw in their boot. By this sign attorneys knew that such persons 
were in want of-employment as false witnesses, and would give any evidence 
required for money. For instance, if an advocate wanted an obliging witness 
he would go to one of these men and show him a fee, which, if not sufficient, 
the witness would not take any notice. The fee was then increased until its 
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weight recalled the power of memory to a sufficient extent. 
rived their name, ‘‘Men of Straw.’’ 

A question was asked, Which were the greatest wonders in the world? 
’Twas answered, Women’s and lawyers’ tongues, for that they did lye, yet. 
never lye still. 

General Hawley, who drew up his own will because of the hatred and sus- 
picion with which he regarded all lawyers, left £100 to his servant Elizabeth 
Buskett, because she had proved herself a useful and agreeable handmaid. The 
rest of his belongings he bequeathed to his adopted son, but provided that, if 
he married the said Elizabeth, neither were to inherit a farthing. He desired 
his executors to consign his carcass to any place they pleased, and if the parish 
priest should claim a burial fee they were to let the puppy have it. 

Marriage is a kind of legal traffic carried on between the two sexes, in which 
each is constantly endeavoring to cheat the other, and both are commonly losers 
in the end. 

The will of a jilted bachelor left a handsome legacy to a lady who had, 
twenty years before, refused to marry him, ia order to express his gratitude to 
her for her forbearance, and his admiration for her sagacity in leaving him to 
a happy bachelor life of independence and freedom. 

The will of John George, of Lambeth, who died in London in June, 1791, con- 
tained the following words: ‘‘ Seeingthat Ihave had the misfortune to be married 
to the aforesaid Elizabeth, who ever since our union has tormented me in every 
possible way; that, not content with making game of all my remonstrances, 
she has done all she could to render my life miserable; that heaven seems to 
have sent her into the world solely to drive me out of it; that the strength of 
Samson, the genius of Homer, the prudence of Augustus, the skill of Pyrrhus, 
the patience of Job, the philosophy of Socrates, the subtlety of Hannibal, the 
vigilance of Hermogenes, would not suffice to subdue the perversity of her 
character; that no power on earth can change her, seeing we have lived apart 
during the last eight years, and that the only result has been the ruin of my 
son, whom she has corrupted and estranged from me; weighing maturely and 
seriously all these considerations, I bequeath to my said wife Elizabeth the sum 
of one shilling, to be paid unto her within six months after my death.”’ 

Cross-examination is an invention, the effect of which is to draw whatever 
you please from an innocent man with delicate nerves, and to save a robust 
criminal. 

At the trial of the Duchess of Kingston for bigamy, Lord Bathurst, the Lord 
Chancellor, thus gravely addressed the duchess: ‘‘ Madam, the lords have con- 
sidered the charge, and evidence brought, and have likewise considered every- 
thing which you have alleged in your defense; and upon the whole matter their 
lordships have found you not guilty of the felony wherewith you stand charged, 
but, on dismissing you, their lordships earnestly exhort you not to commit the 
same crime a second time.”’ 

** Jury,’’ said a Western judge, ‘‘you can go out and find a verdict. If you 
can’t fiad one of your own, get the one the last jury used.”’ The jury returned 
with a verdict of ‘‘ Suicide in the ninth degree.” 

Law is like a sieve — you may see through it, but you will be considerably 
reduced before you can get through it. 

An attorney, on the marriage of his son, gave him £500, and handed him over 
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a Chancery suit, with some common-law actions. About two years afterwards 
the-son asked his father for more business. ‘‘ Why, 1 gave you that capital 
Chancery suit,’’ replied the father, “and then you have got a great many new 
clients; what more can you want?” ‘‘ Yes, sir,” replied the son, “ but I have 
wound.up the Chancery suit, and given my client great satisfaction, and he is 
in possession of the estate.’’ ‘' What, you improvident fool,’’ rejoined the 
father indignantly, ‘‘ that suit was in my family for twenty-five years, and 
would have continued so as much longer if I had kept it. I shall not encourage 
such a fellow.” 

“And you still employ the ordeal of fire in your courts of justice?’ we ex- 
claimed, in horror. The barbaric king hastened to explain that recourse was 
had to the ordeal of fire only in certain cases. ‘If a man is accused of. mur- 
der,’’ said his majesty, ‘‘ we do not subject him to the ordeal of fire, but if he 
is accused of wearing celluloid collars we do. Yes.’’ After all there was 
something in the jurisprudence of this rude nation to command our respect. — eo 
Detroit Journal. 


Briers. — Often very bright and forceful observations are found in dis- 
senting opinions. We doubt whether a law student could not learn law 
as well by reading dissenting opinions as by reading opinions of the court ; 
for although the conclusion or application of the authorities cited in the 
dissenting opinion will not be adjudged law, yet the argumentative 
portions of such opinions are often solid and sound. We are led to 
this reflection by reading the dissenting opinion of Mr. Justice Brewer, 
in Magoun v. Ililinois Trust &c. Bank: ‘ Equality in right, in pro- 
tection, and in burden, is the thought which runs through the life of this 
nation and its constitutional enactments from the Declaration of Inde- 
pendence to the present hour.’’ - - - - Sir Edward Fry, the only 
British member of the Permanent Court of International Arbitration 
selected from the judiciary, is of Quaker ancestry, and long enjoyed the 
distinction of being the only representative of the Society of Friends on 
the English bench. - - - - The other day in New York.City, after 
a grand jury had been selected and had entered upon its labors, it was 
discovered that one of them had been in the penitentiary for larceny. 
Recorder Goff concluded that such a man was not of ‘‘ sound mind and 
good character,’’ within the meaning of the governing statute, and dis- 
charged him from the panel. He was the son (or father, we forget 
which) of aTammany alderman. - - - - Hon. Freperick N.Jupson, 
of the St. Louis bar, recently read a paper on the subject of Taxation 
of Quasi-Public Corporations before the American Economic Associa- 
tion, at Detroit, Mich. Itis a subject which Mr. Judson has thoroughly. 
studied, and his paper is therefore not merely interesting, but valuable. 
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We hope to find room to print it in these pages hereafter. Most of the 
State legislatures tax quasi-public corporations, such as railroads, gas 
companies, and the like, under the head of the taxation of franchises, 
very much upon the principle which a French Minister of Finance 
proposed to his sovereign, that of getting the greatest quantity of 
feathers out of the goose with the least squawking. - - - - 
King Edward VII. has announced that all barristers at law who pre- 
viously enjoyed the addition of ‘‘Q. C.’’ (Queen’s Counsel), now 
become ‘‘ K. C.’’ without the payment of any additional fee for their 
letters-patent. - - - - The Sporting Times (London) is credited 
with the following: ‘‘ This isa Scotchman’s idea of calling his credit- 
ors together. To save expense of lawyer, accountant, and room for 
meeting, he himself held the latter in his shop parlor. The creditors 
- eventually agreed to accept 5s. in the pound payable in three months. 
As they filed out, the debtor stood behind the counter, and offered to pay 
them the 5s. in the pound in cash less five per centdiscount.”” - - - - 
Sir James Dyer, in his reports, after stating the opinions of himself and 
some of his brothers, adds not very urbanely: ‘‘ But Baldwin was of 
a contrary opinion, though neither I nor anyone else, I believe, under- 
stood his refutations. — (Stolen). - - - - ‘* One man in his time 
plays many parts.’’ Asa lawyer, Mr. Stanley, of Kansas, defended 
a negro murderer, and after his sentence wrote to the governor a strong 
indorsement of the negro’s application for a pardon. Now, as Gov- 
ernor Stanley, of Kansas, he has had to pass upon a new application for 
his old client’s pardon, and his own letter, written as a lawyer, has 
been laid before him. But he refuses to grant the pardon, and says that 
as Governor it is right and duty to view the matter ‘‘ in an entirely dif- 
ferent light.’’ This raises the very interesting though by no means 
new question: In the code of legal ethics, what does a client’s fee buy 
and what does it leave unbought? — New York World. - - - - 
Brevity in a judicial opinion is a hard thing to attain. To write an 
opinion on an important question and say enough, and then stop, is one 
of the evidences of a competent judge. We notice that the opinions 
written by the judges of the Supreme Judicial Court of Massachusetts, 
are, as a general rule, short and tothe point. They do not undertake 
to write a treatise on each new question that comes up, but they state 
the questions presented to them by the record, and decide those ques- 
tions, giving their reasons briefly and pointedly for their conclusions, 
citing enough authorities to support those reasons where the question 
has been adjudged before, and go on to something else. Their opin- 
ions are models, in point of mode and style, of what judicial opinions 
should be. - - - - The American trusts have entered upon a 
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severe competition with industrial organizations in the old world. 
England has become thoroughly alarmed, and Germany is naturally 
getting a little sensitive about it. In the meantime those who have 
been trying to tomahawk the trusts have been considering the question 
whether we cannot better carry on an industrial war with the old 
world in solid battalions than with scattered and irregular bodies of 
skirmishers. - - - - As soon as the judges of the Supreme Court 
of the United States had delivered their opinions in the Insular Cases, 
the President directed Attorney-General Knox to prepare a written 
opinion informing him what it all meant. This reminds us of the 
reply of President Lincoln to a dispatch of General Grant, announc- 
ing a victory: ‘‘I congratulate you on your victory. * * * How 
does it allsum up?’’ Just what it means may never be known until 
we get another communication from the same eminent tribunal. In 
the meantime, in the language of Mr. Dooley, the administra- 
tion will feel like ‘‘dissintin’ from itself.’”’ - - - - Governor 
Stone, of Pennsylvania, recently appointed to be judges of the 
Court of Common Pleas No. 5 (Phila.): J. Willis Martin, Robert Ral- 
ston, and Maxwell Stevenson. The Philadelphia Item, whose legal 
column is edited by Wilmer M. Miller, which is more inclined to criti- 
cise than to clap its hands at public events, pays a high compliment to 
these appointees, in which it says: — 


They will no longer be numbered among that host of brilliant practitioners 
who have made the reputation of the Philadelphia lawyer what it is to-day 
throughout the civilized world wherever the English language isspoken. They 
will no longer be greeted with the familiar salutations of their brother lawyers, 
who yesterday might have slapped them on the back with impunity, but must 
raise their hats to them to-day. But to all the affairs of human existence there 
must come an ending, a finis, a time of separation and farewell. As these new 
judges now bid farewell to old associations and their careers as practitioners 
come to a close, it isa pleasure to note that “‘ well done’ can be written of them 
in reference to every undertaking with which they have been identified; that 
their records are clean and their names are without a blemish. With such 
clear-headed, just and learned lawyers to grace the Bench of Common Pleas, 
No. 5, this court must prove a strong one and its judiciary be universally 
esteemed. - - - - 


Nothing so delights a newspaper sensationalist as a squabble: and, 
next to a dog fight, nothing will engage the attention of the journalistic 
scribe more readily than a squabble among the grave judges of an 
appellate court. Such a squabble is said to have taken place over the 
election of Chief Justice of the Supreme Court of Illinois on June 5. 
The honor was bestowed on Mr. Justice Wilkin, and, according to the 
newspaper item in question, Mr. Justice Magruder kicked up a rumpus, 
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on the ground that the honor ought to fall to him in rotation. The 
rotation system, adopted in the constitutions of several of the Western 
and Southern States, was intended to prevent wrangles of this kind, by 
making it absolutely certain who should be Chief Justice in succession, 
by making the lot fall to the one having the shortest term to serve. 
Under such a constitutional provision, Judge Edward A. Lewis, appointed 
to fill a vacancy on the bench of the Supreme Court of Missouri, 
immediately assumed the office of Chief Justice and held it during his 
short term. - - - - The Saturday Evening Post says that Senator 
Daniel, of Virginia, author of ‘‘ Daniel on Negotiable Instruments,’’ 
has none of the traditional indolence of the South in him. Yet when 
he was asked recently what would now give him the most pleasure, he 
said: ‘‘ The very thing which I intend to do and which I always do 
at the end of every term: go back to Lynchburg and get myself a nice, 
clean, comfortable soap box, and tilt it up against the front door of a 
grocery shop I know; then sit out there and bask in the sun like 
an alligator, while I whittle a stick with a sharp penknife. 
If you want to know what an ahsolute delight life is, come 
down to Virginia and sit on that soap box with me.’’ - - - - 
General McArthur, acting as mititary governor of the Philippines, re- 
cently displaced a number of native judges'who were plainly incom- 
petent and corrupt, and substituted Americans in their places, and, 
after they had had a taste of American justice, all the people said 
‘*Amen!’’ - - - - OnApril 15 the Pope created twelve Cardinals, 
tenof whom were Italians, and the other two Archbishops of Prague and 
Krakow. “It is this body that was denounced by the Jate Father Mc- 
Glynn as the Italian Ring. A majority of it are Italians. - - - - 
Judge Thomas Durfee, at one time Chief Justice of the Supreme Court 
of Rhode Island, died recently at Providence, of heart trouble, after 
a brief illness. He was justly regarded asone of theablest jurists which 
that State ever had. He was seventy-five yearsof age. - - - - 
Judge Jerome, of New York City, whose judicial antics have 
amused, astonished and disgusted alternately the whole country, is, 
it is said, tired of trying small offenders. He is disgusted because he 
cannot catch the large ones. Notwithstanding the raids which he makes 
at the head of bodies of police officers detailed for his accommoda- 
tion, and possessed of crowbars, hammers, tongs, and other means 
of opening safes, he only succeeds in getting small fry into his 
net. The reason is that the police are in league with the large fry. 
As soon as a raid is organized, they simply telephone from some of ‘the 
police stations to the gamblers, and they immediately proceed to lock 
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up and there are no appearances of any criminality toworkon. Judge 
Jerome handles himself like a Scotch sheriff: he first catches the crimi- 
nal, then sits as a judge and tries Lim, but does not quite complete the 
analogy to the Scotch sheriff by executing him. Allison, the historian, 
was a Scotch sheriff, and used to try felons before juries, and then 
execute them himself; and he tells an amusing story about having to 
order out a posse in order to execute an Irishman who had been tried and 
convicted in his own court. But then be was acting in accordance with 
law, although a curious law ; curious at least to Anglo-Saxons. - - - - 
It is said that Mr. Justice Brewer became acquainted with his bride 
through the fact that they were both Sunday School teachers. Justice 
Brewer is said to be a deeply religious man. His father was a mission- 
ary in Asiatic Turkey, and the learned justice was born in Smyrna, in 
Asia Minor. The missionary spirit, which he evidently inherited, seems 
never to have left him. In this respect he resembles the late Lord 
Chancellor Cairns, who was never so happy as when attending one of 
Moody and Sankey’s revivals. - - - - The New York Bar As- 
sociation stands next to the American Bar Association in point of 
numbers. The American Bar Association at its last meeting showed 
a membership of 1,541, while the total membership of the New 
York State Bar Association is 1,121. - - - - The annals of 
criminality can hardly furnish a worse piece of .business than that 
done by a New York lawyer, who cbtained a divorce from his wife 
secretly and fraudulently, and afterwards lived with her for nineteen 
years. The fact was, of course, discovered after his death in a contest 
over ‘his property. - - - - Mr. Justice David J. Brewer, of the 
Supreme Court of the United States, had the courage to get married at. the 
age of sixty-five, and.to do it without consulting the editors. Accord- 
ing to the editors, he made the mistake of taking out the marriage license 
at the city of Washington, which was the residence both of himself and 
the bride. They assumed, with great glee, of course, that it could 
only be lawfully and properly taken out in Vermont, the residence of 
the bride’s sister, at whose house the ceremony was to be performed. 
In taking out the license at the matrimonial domicile, Mr. Justice 
Brewer probably knew what he was doing. The court of which he was 
a member had recently decided three cases involving questions of 
matrimonial domicile. But he did make one profound mistake: he 
should also have obtained a license from the editors; he should have 
gone to Newspaper Row and there obtained an additional license. The 
late Lord Coleridge, Lord Chief Justice of England, made a similar 
mistake: he presumed to get married without obtaining a license 
from the editors, and the scribes of the penny newspapers threw up 
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their ’ands in ’oly ’orror, and hexclaimed, ‘‘ ow dreadful! ’’ - - - - 
The Supreme Court of the United States at its recent term, before 
adjournment, through its Chief Justice, announced that the Territory of 
Hawaii had been attached to the Ninth Judicial Circuit, for judicial pur- 
poses, under authority of a recent act of Congress. This announcement — 
does not have any bearing whatever on the question of the political 
status of the territories under the Constitution, as some have foolishly 
supposed. It is merely a measureof judicial administration. - - - - 
An angry father, in an attempt to kill a young lawyer who had pre- 
sumed to marry his daughter, and who was the guest of Chief Justice 
McClellan, of Alabama, fired into the window of Judge McClellan’s 
house and missed his son-in-iaw, but hit the judge and wounded him, 
though not seriously. Judge McClellan is one of the ablest judges on 
the bench in this country, and one of the best men. The affair will be 
regretted; but it seems creditable to his hospitality. If we had 
another poet Campbell, he could immortalize Judge McClellan as 
Campbell immortalized the boatman who refused money for row- 
ing the chieftain and his ‘‘ bonny bride’’ over the ferry, and got 
drowned in the heroic attempt. - - - - The Indianapolis Bar 
Association has brought its great intellect to bear on the side of 
shirt waists, in the form of a resolution requesting the judges of the 
Superior and Circuit Courts to wear shirt waists after May Ist. The 
attorneys, of course, will follow suit. We have not heard whether the 
judges decided to adopt the suggestion. - - - - Judge Doolittle, 
our valued contributor, is talked of as a suitable appointee to the 
Federal beneh in his State (West Virginia) in case a vacancy should 
occur. We have received a copy of one of the local newspapers pub- 
lished in his circuit, in which it is said that ‘‘ Judge Doolittle has 
always combated the invasion of the rights of the people by the Fed- 
eral courts.’’ It is hence argued that it would be a fortunate thing 
for the common citizen to have him on the bench. We suppose this 
statement has reference to the Federal courts of West Virginia. That 
is just the reason why this administration will not appoint him. 
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ConstiTuTIONAL Law: Duties upon Imports From CepED TERRITORY 
AFTER RATIFICATION OF TREATY OF CEssION, AND Prior To Act or Con- 
Gress DEALING SPECIALLY WITH THE SuBJECT. — Several cases were de- 
cided by the Supreme Court of the United States on May 27th, 1901, 
known collectively as ‘‘ The Insular Tariff Cases.’’ In these Notes of 
Recent Decisions we shall refer to them separately. The first of them was 
De Lima vy. Bidwell.1 It is important to keep in mind the date of the 

transaction with which this action deals. It was an action by a firm of 

importers against the Collector of the port of New York, to recover back 

certain duties alleged to have been exacted by him, and paid under pro- 

test by the plaintiffs, upon certain importations of sugar from the Island 

of Porto Rico during the autumn of 1899, subsequent to the ratification 

of the treaty by which Spain ceded the island to the United States, 

and prior to the passage of the act of Congress known as the ‘‘ Foraker 2 
Act,’’ organizing a civil government for the island. Duties were laid 

on these goods and collected under the general tariff law passed by 

Congress to meet-the extraordinary expenses of the Spanish War, known 
as the ‘‘ Dingley Law.’’ This statute authorized the imposition of cer- 
tain duties upon goods imported from a ‘‘ foreign country ;’’ and the 
sole question for decision in this case was whether Porto Rico was to be 
deemed a ‘‘ foreign country,’’ within the meaning of the act, after its 
cession to the United States and prior to its organization as a territory 
under the Foraker act. The court hold, by a bare majority (four jus- 
tices dissenting), that, by the fact of cession, Porto Rico ceased to be 
a ‘‘ foreign country ’’ within the meaning of the statute in question: 
defining a ‘‘ foreign country ’’’ as it has been defined in previous de- 
cisions of the court, to be a country exclusively within the sovereignty 
of a foreign nation, and without the sovereignty of the United States. 
The opinion of the court is written — and well written — by Mr. Justice 
Brown. Previous decisions of the court, so far as they speak upon the 
question under consideration, are carefully and patiently reviewed by 
him. The chief difficulty seems to have been to reconcile Fleming v. 
Page,? with the later case of Cross v. Harrison. The majority of 


1 Not yet officially reported. * 9 How. (U. S.) 603. * 16 How. (U.S.) 164. 
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the court regard Fleming v. Page as practically overruled by Cross y. 
Harrison ; but Mr. Justice Gray dissents on the ground that the con- 
clusion of the court is ‘‘ irreconcilable with the unanimous opinion of 
this court in Fleming v. Page,' and with the opinions of the majority of 
the justices in the case, this day decided, of Downes v. Bidwell.’’ The 
majority of the court hold that when a territory is ceded to the United 
States it ceases to be foreign territory for all purposes. Te make this 


entirely clear, we quote the following passage from the opinion of the 
court: — 


From this résumé of the decisions of this court, the instructions of the 
executive departments, and the above act of Congress, it is evident that, from 
1803, the date of Mr. Gallatin’s letter, to the present time, there is not a shred 
of authority, except the dictum in Fleming v. Page (practically overruled in 
Cross v. Harrison), for holding that a district ceded to and in the possession of 
the United States remains for any purpose a foreign country. Both these con- 
ditions must exist to produce a change of nationality for revenue purposes. 
Possession is not alone sufficient, as was held in Fleming v. Page; noris a 
treaty ceding such territory sufficient without a surrender of possession.? The 
practice of the executive departments, thus continued for more than half a 
century, is entitled to great weight, and should not be disregarded nor over- 
turned except for cogent reasons, and unless it be clear that such construction 
be erroneous.’, 


Further on Mr. Justice Brown says : — 


The theory that a country remains foreign with respect to the tariff laws 
until Congress has acted by embracing it within the Customs Union, pre- 
supposes that a country may be domestic for one purpose and foreign for 
another. It may undoubtedly become necessary for the adequate administra- 
tion of a domestic territory to pass a special act providing the proper machinery 
and officers, as the President would have no authority, except under the war 
power, to administer it himself; but no act is necessary to make it domestic 
territory if once ithas been ceded to the United States. Weexpress no opinion 
as to whether Congress is bound to appropriate the money to pay for it. This 
has been much discussed by writers upon constitutional law, but it is uot 
necessary to consider it in this case, as Congress made prompt appropriation of 
the money stipulated in the treaty. This theory also presupposes that territory 
may be held indefinitely by the United States; that it may be treated in every 
particular, except for tariff purposes, as domestic territory; that laws may be 
enacted and enforced by officers of the United States sent there for that purpose ; 
that insurrections may be suppressed, wars carried on, revenues collected, taxes 
imposed; in short, that everything may be done which a government cana do 
within its own boundaries, and yet that the territory may still remain a foreign 


1 9 How. (U.S.) 603. 406; Hallet v. Hunt, 7 Ala. 899; The 
2 Keene v. McDonough, 8 Pet. 308; Fama, 5 Ch. Rob. 97. 
Pollard’s Heirs v. Kibbe, 14 Pet. 353, 3 United States v. Johnson, 124 U. 
Ss. 236, and other cases cited. 
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country. That this state of things may continue for years, for a century even, 
but that until Congress enacts otherwise, it still remains a foreign country. 
To hold that this can be done as matter of law we deem to be pure judicial 
legislation. We find no warrant for it in the Constitution or in the powers 
conferred upon this court. It is true the nonaction of Congress may occasion 
a temporary inconvenience; but it does not follow that courts of justice are 
authorized to remedy it by inverting the ordinary meaning of words. 


Mr. Justice McKenna, Mr. Justice Shiras, and Mr. Justice White 
united in a dissenting opinion, written by Mr. Justice McKenna. This 
dissenting opinion consists of a succession of criticisins levelled at the 
opinion of the court. Mr. Justice McKenna takes up the opinion of 
Mr. Justice Brown, paragraph by paragraph, analyzes it, punctures it, 
skins it, and scalps it, — or tries to do all these things. We heard a 
Kansas editor say, after reading both of these opinions, that ‘‘ Mc- 
Kenna hung Brown’s opinion up and skun it, but when he got through a 
skinin’ of it, it was unskun and had the hair allon.’’ If you read Justice 
Brown’s opinion, you will be sure that it is right, and if you read Jus- 
tice McKenna’s dissenting opinion, you will be sure that it is right, and 
you will feel like dissenting from yourself. You will be — especially if 
the weather is hot, — in the position of the hog that was accustomed to 
go into a field through a hollow log, used to support a corner of a worm 
fence. The owner of the field concluded that he would change the 
position of the log, so as to turn both ends outward. The hog came 
up at the accustomed hour, nosed around a little, crawled through the 
log and found himself on the eutside of the field. He went back and 
repeated the operation with the same result. He did it a third time, 
and, again finding himself on the outside of the field, he gave a snort 
and ran into an adjacent stream and drowned himself. 

The substance of De Lima v. Bidwell is, that after Spain had ceded 
Porto Rico to the United States, and before Congress had taken any 
specific action prescribing what should be done ia the way of collecting 
duties, the President, having, it must be assumed, taken the advice of 
his Attorney-General, and his Cabinet, proceeded to collect the same 
duties that had been collected before, and under the same law, uatil 
Congress should prescribe what, if any, change should be made. We 
thought at the time that he acted unwisely, and that his action was 
opposed to the principles of the Constitution, and we said so. At the 
same time we thought, and still think, that his action was mere political 
action, and that the judiciary have no authority under the Constitution 
to interfere with it. Now it transpires that, two years after that action 
was taken, the Supreme Court, the judicial branch of the government, 
steps in and says that it was all wrong. It is simply the case of a co- 
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ordinate department of the government reversing and annulling the 
action of another co-ordinate department, action which lay within 
the exclusive jurisdiction and conusance of the department whose 
action is annulled. For one department of the government to be per- 
mitted to annul the action of another department in a matter of this 
importance, is the very travesty and farce of government. What makes 
it worse is that the action which is annulled was political action, and 
nothing else. What is further to be observed, is that after this polit- 
ical action had been taken, the propriety of it was submitted to the 
people at a presidential election and was overwhelmingly sustained. 

In this and in other insular cases, the opinions everywhere admit 
that the Constitution is absolutely silent upon the question. The power 
to make rules and regulations for the government of the territories and 
other property of the United States is committed to Congress by one 
brief clause of the Constitution, and nothing further is said: nothing 
is said as to how newly acquired territory shall be governed before 
Congress speaks. In the absolute silence of the instrument, its 
supreme interpreters undertake to hatch out a meaning that cannot 
be extracted from its language, and to declare that the meaning 
thus hatched is its proper interpretation, and to impose this in- 
terpretation upon a co-ordinate branch of the government, so as 
to control that branch in a matter which is purely political, and 
conclusively committed to it by the Constitution. This is not 
interpretation, but is divination. There is an old maxim, if we remem- 
ber it correctly, to the effect that ‘‘ divinatio non interpretatio est quae 
omnino recedit a litera.’’ But here there is confessedly no letter to 
recede from, no text to interpret. It is pure divination, pure specula- 
tion. The President, who was called upon to act, confronted with cer- 
tain conditions of fact, acted according to the best lights which he had 
at the time. He could not take the opinion of the Supreme Court to 
guide him in advance of his action. His action should have been re- 
garded as conclusive, because it was his action. The tariffimposed on 
the imported sugar under the Dingley Act should have been regarded as 
properly imposed, merely because the President ordered it to be im- 
posed. The Supreme Court had no more right, under some vague idea 
of the meaning of the Constitution, to say that his action was wrong, 
and to annul that action, than he would have to take up one of their 
judgments and to say that it was wrong, and to annul it and to preven 
it from being enforced. Out of the mist, the fog, the smoke, the rub- 
bish, which surrounds this question, one thing, and one only, is certain: 
that the men who made the Constitution never intended to clothe 
the judicial branch of the government with the power to reverse the 
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action of the political branch, on mere political subjects. The power 
was never granted. It has been seized. The seizure began with the 
impudence of Marshall in Marbury v. Madison. It has been growing 
and extending ever since, meeting only with occasional checks. 


ConstituTionaL Law: Crpep Territory — Power or ConGREss TO 
EstasiisH Customs Duties wiTH REFERENCE TO, NOT UNIFORM WITH 
Tuosk THrovueHout THE Unitep States. — The question decided in 
De Lima v. Bidwell is of no great importance, since it relates merely 
to a temporary condition, though one which may occur from time to 
time in our future history. The case now about to be considered, of 
Downes v. Bidwell, occupies a different footing, since it relates to the 
power of Congress to establish a different revenue system with refer- 
ence to ceded or conquered territory, from that which applies 
‘*throughout the United States.’’ The Constitution of the United 
States provides that ‘‘ all duties, imposts and excises shall be uniform 
through the United States.’’! . 

It also provides that ‘‘ vessels bound to or from one State’’ cannot 
‘* be obliged to enter, clear or pay duties in another.’’? 

In the month of November, 1900, after the passage of the so-called 
Foraker Act, which temporarily provided a civil government and reve- 
nues for the Island of Porto Rico, the plaintiff imported certain 
oranges from Porto Rico to New York, upon which duty was 
demanded under said act. He paid the duty under protest, and 
brought the present action to recover it back. The case was 
therefore different from the De Lima case in respect to dates. The 
De Lima case arose after the conquest and cession of Porto Rico, and 
before Congress had taken any action looking to its civil government ; 
the present case arose after Congress had organized Porto Rico into a 
territory, and had provided for the laying of duties upon articles 
imported from that territory into the United States different from those 
laid upon importations from foreign countries, and, of course, which 
were impossible to be laid at all, provided Porto Rico was a part of the 
United States. In other words, if Porto Rico was a part of the United 
States in the sense in which Arizona is, or New Mexico is, no duties 
could be laid at all upon her products imported to the United States, 
any more than duties could be laid upon a shipload of sugar sent from 
the port of New Orleans to the port of New York. It is perceived that 
the case brought up the disputed question of the power of Congress 


1 Cont. Uz. Art. 1,§ 8. 


2 Ibdid., § 9. 
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over the territories, — whether Congress has plenary power to deal 
with the territories, — or whether in dealing with them, it is bound by 
the restraints of the Constitution. There was at the outset an excep- 
tion to the jurisdiction of the court, but this is shown by the ‘‘ conelu- 
sion and judgment of the court’’ announced by Mr. Justice Brown, as 
not being well taken, and may be laid entirely out of view. It is 
further to be said that the opinion of Mr. Justice Brown clearly shows 
that the court, having jurisdiction to decide whether the duties which 
were laid on the consignment of oranges of the plaintiff were lawfully 
imposed upon them, acquired by that fact jurisdiction to decide, for 
the purposes of the case at least, every other question involved in the 
decision of the principal question; and that the question of the power 
of Congress to make a different revenue law for Porto Rico from that 
made for the United States, was one of those questions. The court by 
a bare majority of one, five against four, hold that Congress possesses 
this power; but as to the reasons which induced the different justices 
to come to this conclusion, they are split up in an almost indescribable 
fashion. Mr. Justice Brown does not ‘‘ deliver the opinion of the 
court,’’ but he ‘* announces the conclusion and judgment of the court.’’ 
Mr. Justice White concurs in a separate opinion, and Mr. Justice Shiras 
and Mr. Justice McKenna concur with him in this opinion. Mr. Jus- 
tice Gray concurs in a separate opinion of two printed pages, the clear- 
ness and strength of which are not at ali diminished by its brevity. 

Mr. Justice Brown, in announcing the ‘‘ conclusion and judgment of 
the court,’’ takes up the question in view of the precedents which bear 
upon it, and deals with it in a careful and well-balanced opinion. He 
admits that the decisions of the Supreme Court of the United States 
have not been altogether harmonious on the question, but ie does find 
harmonious and consistent action on the part of Congress. In one 
place he says: — 

It would prolong this opinion unnecessarily to set forth the provisions of 
these acts in detail. It is sufficient to say that Congress has or has not applied 
the revenue laws to the territories, as the circumstances of each case seemed 
to require, and has specifically legislated for the territories whenever it was its 
intention to execute laws beyond the limits of the States. Indeed, whatever 
may have been the fluctuations of opinion in other bodies (and even this court 


has not been exempt from them), Congress has been consistent in recognizing 
the difference between the States and territories under the Constitution. 


After reviewing the previous decisions of the court, bearing upon the 
question in judgment, he summarizes them in the following para- 
graphs : — 

Eliminating, then, from the opinions of this court all expressions unneces- 
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sary to the disposition of the particular case, and gleaning therefrom the exact 
point decided in each, the following propositions may be considered as estab- 
lished: 1. That the District of Columbia and the territories are not States, 
within the judicial clause of the Constitution giving jurisdiction in cases be- 
tween citizens of different States; 2. That territories are not States, within 
the meaning of Revised Statutes, Sec. 709, permitting writs of error from this 
court im cases where the validity of a State statute is drawn in question; 3. 
That the District of Columbia and the territories are States, as that word is 
used in treaties with foreign powers, with respect to the ownership, disposition 
and inheritance of property; 4. That the territories are not within the clause 
of the Constitution providing for the creation of a Supreme Court and such in- 
ferior courts as Congress may see fit to establish; 5. That the Constitution 
does not apply to foreign countries or to trials therein conducted, and that 
Congress may lawfully provide for such trials before consular tribunals, with- 
out the intervention of a grand or petit jury; 6. That where the Constitution 
has been once formally extended by Congress to territories, neither Congress 
nor the territorial legislature can enact laws inconsistent therewith. 


And then he makes a concession, and this concession is all that we 
have ever asked in our past discussions of this question: — 


To sustain the judgment in the case under consideration it by no means 
becomes necessary to show that none of the articles of the Constitution apply 
to the Island of Porto Rico. There is a clear distinction between such prohi- 
bitions as go to the very root of the power of Congress to act atall, irrespective 
of time or place, and such as are operative only ‘‘ throughout the United States’ 
or among the several States. Thus, when the Constitution declares that ‘no 
bill of attainder or ex post facto law shall be passed,’’ and that ‘‘no title of 
nobility shall be granted by the United States,’ it goes to the competency of 
Congress to pass a bill of that description. Perhaps the same remark may apply 
to the First Amendment, that ‘‘Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people to peacefully 
assemble, and to petition the government for a redress of grievances.’’ We 
do not wish, however, to be understood as expressing an opinion how far the 
bill of rights contained in the first eight amendments is of general and how far 
of local application. 


Again he says, pursuing the same line cf thought: — 


We suggest, without intending to decide, that there may be a distinction 
between certain natural rights, enforced in the Constitution by prohibition 
against interference with them, and what may be termed artificial or remedial 
rights which are peculiar to our own system of jurisprudence. Of the former 
class are the rights to one’s own religious opinion and toa public expression 
of them, or, as sometimes said, to worship God according to the dictates of 
one’s own conscience; the right to personal liberty and individual property; 
to freedom of speech and of the press; to free access to courts of justice, to 
due process of law and to an equal protection of the laws; to immunities from 
unreasonable searches and seizures, aS well as cruel and unusual punishments; 
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and to such other immunities as are indispensable to a free government. Of 
the latter class are the rights to citizenship, to suffrage,! and to the particular 
methods of procedure pointed out in the Constitution, which are peculiar to 
Anglo-Saxon jurisprudence, and some of which have already been held by the 
States to be unnecessary to the proper protection of individuals. Whatever may 
be finally decided by the American people as to the status of these islands and 
their inhabitants — whether they shall be introduced into the sisterhood of 
States or be permitted to form independent governments — it does not follow 
that, in the meantime, awaiting that decision, the people are in the matter of 
personal rights unprotected by the provisions of our Constitution, and subject 
to the merely arbitrary control of Congress. Even if regarded as aliens, they 
are entitled under the principles of the Constitution to be protected in life, 
liberty and property. This has been frequently held by this court in respect to 
the Chinese, even when aliens, not possessed of the political rights of citizens 
of the United States.2 We do not desire, however, to anticipate the difficulties 
which would naturally arise in this connection, but merely to disclaim any in- 
tention to hold that the inhabitants of these territories are subject to an unre- 
strained power on the part of Congress to deal with them upon the theory that 
they have no rights which it is bound to respect. 


Judges are often obliged in the regular administration of justice in 
cases which come before them, to decide political questions for the 
purposes of those cases; and administrative officers, in the necessary 
exercise of their duties, are often obliged to decide judicial questions. 
In deciding a judicial question, administrative officers ought to think 
and act, so far as they can, as judges. In deciding a political question, 
judges ought to think and act, so far as they can, as statesmen; they 
ought to look forward and reflect on the consequences of their decis- 
ion. This obligation upon judges when deciding such questions was 
very happily stated by George R. Peck, in his address on ‘‘ The March 
of the Constitution,’’ printed in a former number of the American Law 
Review. 

Mindful of this, Mr. Justice Brown concludes his very important 


judgment, in language which might become a statesman, as well as a 
judge: — 


Large powers must necessarily be intrusted to Congress in dealing with 
these problems, and we are bound to assume that they will be judiciously ex- 
ercised. That these powers may be abused is possible. But the same may be 
said of its powers under the Constitution as well as outside of it. Human 
wisdom has never devised a form of government so perfect that it may not be 
perverted to bad purposes. It is never conclusive to argue against the posses- 
sion of certain powers from possible abuses of them. It is safe to say that if 


1 Minor v. Happersett, 21 Wall. 162. 149U.S.698; Lem Moon Sing v. United 
2 Yick Wo v. Hopkiss, 118 U. S. States, 158U. S. 538, 547; Wong Wing 
356; Fong Yue Ting v. United States, v. United States, 163 U. 8. 228. 
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Congress should venture upon legislation manifestly dictated by selfish inter- 
ests, it would receive quick rebuke at the hands of the people. Indeed, it is 
scarcely possible that Congress could do a greater injustice to these islands 
than would be involved in holding that it could not impose upon the States 
taxes and excises without extending the same taxes tothem. Such require- 
ment would bring them at once within our internal revenue system, including 
stamps, licenses, excises and all the paraphernalia of that system, and applying 
it to territories which have had no experience of this kind, and where it would 
prove an intolerable burden. This subject was carefully considered by the 
Senate committee in charge of the Foraker bill, which found, after an examina- 
tion of the facts, that property in Porto Rico was already burdened with a 
private debt amounting probably to $30,000,000; that no system of property 
taxation was or ever had been in force in the island, and that it probably 
would require two years to inaugurate one and secure returns from it; that the 
revenues had always been chiefly raised by duties on imports and exports, and 
that our internal revenue laws, if applied in that island, would prove oppres- 
sive and ruinous to many people and interests; that to undertake to collect our 
heavy internal revenue tax, far heavier than Spain ever imposed upon their 
products and vocations, would be to invite violations of the law so innumerable 
as to make prosecutions impossible, and to almost certainly alienate and 
destroy the friendship and good-will of that people for the United States. 
In passing upon the questions involved in this and kindred cases, we ought not 
to overlook the fact that, while the Constitution was intended to establish a 
permanent form of government for the States which should elect to take 
advantage of its conditions, and continue for an indefinite future, the vast pos- 
sibilities of that future could never have entered the minds of its framers. 
The States had but recently emerged from a war with one of the most powerful 
nations of Europe; were disheartened by the failure of the confederacy; 
and were doubtful as to the feasibility of a stronger union. Their terri- 
tory was confined to a narrow strip of land on the Atlantic coast from 
Canada to Florida, with a somewhat indefinite claim to territory beyond 
the Alleghenies, where their sovereignty was disputed by tribes of hostile 
Indians supported, as was popularly believed, by the British, who had never 
formally delivered possession under the treaty of peace. The vast territory 
beyond the Mississippi, which formerly had been claimed by France, since 1762 
had belonged to Spain, still a powerful nation, and the owner of a great part of 
the Western Hemisphere. Under these circumstances it is little wonder that 
the question of annexing these territories was not made a subject of debate. 
The difficulties of bringing about a union of the States were so great, the ob- 
jections to it seemed so formidable, that the whole thought of the convention 
centered upon surmounting these obstacles. The question of territories was 
dismissed with a single clause, apparently applicable only to the territories 
then existing, giving Congress the power to govern and dispose of them. Had 
the acquisition of other territories been contemplated as a possibility, could it 
have been foreseen, that, within little more than one hundred years, we were 
destined to acquire not only the whole vast region between the Atlantic and 
Pacific Oceans, but the Russian possessions in America and distant islands in 
the Pacific, it is incredible that no provision should have been made for them, 
and the question whether the Constitution should or should not extend to them 
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have been definitely settled. If it be-once conceded that we are at liberty to 
acquire foreign territory, a presumption arises that our power with respect to 
such territories is the same power which other nations have been accustomed 
to exercise with respect to territories acquired by them. If, in limiting the 
power which Congress was to exercise within the United States, it was also 
intended to limit it with regard to such territories as the people of the United 
States should thereafter acquire, such limitations should have been expressed. 
Instead of that, we find the Constitution speaking only to States, except in the 
territorial clause, which is absolute in its terms, and suggestive of no limitations 
upon the power of Congress in dealing withthem. The States could only dele- 
gate to Congress such powers as they themselves possessed, and as they had 
no power to acquire new territory they had none to delegate in that connection. 
The logical inference from this is, that if Congress had power to acquire new 
territory, which is conceded, that power was not hampered by the constitutional 
provisions. If, upon the other hand, we assume that the territorial clause of 
the Constitution was not intended to be restricted to such territory as the 
United States then possessed, there is nothing in the Constitution to indicate that 
the power of Congress in dealing with them was intended to be restricted by anyof 
the other provisions. Thereis a provision that “ new States may be admitted by 
the Congress into this Union.’”? These words, of course, carry the Constitution 
with them, but nothing is said regarding the acquisition of new territories or 
the extension of the Constitution over them. The liberality of Congress in leg- 
islating the Constitution into all our contiguous territories has undoubtedly 
fostered the impression that it went there by its own force, but there is nothing 
in the Constitution itself, and little in the interpretation put upon it, to confirm 
that impression. There is not even an analogy to the provisions of an ordinary 
mortgage for ifs attachment to after-acquired property, without which it covers 
only property existing at the date of the mortgage. In short, there is absolute 
silence upon the subject. The executive and legislative departments of the 
government have for more than a century interpreted this silence as precluding 
the idea that the Constitution attached to these territories as soon as acquired, 
and unless such interpretation be manifestly contrary to the letter or spirit of 
the Constitution, it should be followed by the judicial department.! Patriotic 
and intelligent men may differ widely as to the desirableness of this or that 
acquisition, but this is solely a political question. We can only consider this 
aspect of the case so far as to say that no construction of the Constitution 
should be adopted which would prevent Congress from considering each case 
upon its merits, unless the language of the instrument imperatively demand it. 
A false step at this time might be fatal to the development of what Chief Justice 
Marshall called the American Empire. Choice in some cases, the natural grav- 
itation of sinall bodies towards large ones in others, the result of a successful 
war in still others, may bring about conditions which would render the annexa- 
tion of distant possessions desirable. If those possessions are inhabited by 


‘alien races, differing from us in religion, customs, laws, methods of taxation 


and modes of thought, the administration of government and justice, according 
to Anglo-Saxon principles, may for a time be impossible; and the question at 


1 Cooley’s Consti. Lim., §§ 81 to85; 53, 57; Field v. Clark, 143 U.S. 649, 
Lithographic Co. v. Sarony, 11 U. S. 691. 


{ 
4 
; 
4 
§ 
q 
4 


NOTES OF RECENT DECISIONS. 603 


once arises whether large concessions ought not to be made fora time, that, 
ultimately, our own theories may be carried out, and the blessings of a free gov- 
ernment under the Constitution extended to them. We decline to hold that 
there is anything in the Constitution to forbid such action. We are therefore 
of opinion that the Island of Porto Rico is a territory appurtenant and belong- 
ing to the United States, but not a part of the United States within the revenue 
clauses of the Constitution; that the Foraker Act is constitutional, so far as it 
imposes duties upon imports from such island, and that the plaintiff cannot 
recover back the duties exacted in this case. The judgment of the Circuit 
Court is therefore affirmed. 


Mr. Justice White, with whom concurred Mr. Justice Shiras, and 
Mr. Justice McKenna, uniting in the judgment of affirmance, filed a 
separate opinion. Mr. Justice Gray also concurred, in substance, with 
the opinion of Mr. Justice White, but filed a separate statement of his 
reasons for concurring in the judgment of affirmance. The opinion of 
Mr. Justice White was a great dissertation upon a purely political ques- 
tion, such as might have been made in the old days on the floor of the 
Senate by Webster, by Clay, or by Benton. It will grestly elevate his 
name and standing as a judge in the estimation of the American people. 
The substance of his argument, if we state it correctly, was that terri- 
tory acquired by treaty or by conquest, does not, ipso facto, become a 
part of the United States, so as to make that provision of the Constitu- 
tion applicable which requires ‘‘ all duties, imposts and excises to be 
uniform throughout the United States;’’ that there is no such thing 
as an automatic! incorporation of territory thus acquired; but that 
territory thus acquired can only be incorporated into the political body 
created by the Constitution, known as the United States, by the Con- 
gress, either through its affirmative action, or through its negative 
acquiescence in a provision of a treaty by which territory is acquired, 
requiring such incorporation. At the outset, he states five separate 
and distinct canons of Constitutional law, citing the cases in the mar- 
gin, which he regards as settled, and which to some extent are made 
the basis of his argument : — 


First. The government of the United States was born of the Constitution, 
and all powers which it enjoys or may exercise must be either derived expressly 
or by implication from that instrument. Ever then, when an act of any depart- 
ment is challenged, because not warranted by the Constitution, the existence 
of the authority is to be ascertained by determining whether the power has 
been conferred by the Constitution, either in express terms or by lawful impli- 
cation, to be drawn from the express authority conferred or deduced as an 
attribute which legitimately inheres in the nature of the powers given, and 


1 This word ‘‘automatic’’ is bor- 
rowed from the dissenting opinion of 


Mr. Justice McKenna in the De Lima 
case, already considered. 
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which flows from the character of the government established by the Constitu- 
tion. In other words, whilst confined to its constitutional orbit, the govern. 
ment of the United States is supreme within its lawful sphere.! 

Second. Every function of the government being thus derived from the Con- 
stitution, it follows that that instrument is everywhere and at all times poten- 
tial in so far as its provisions are applicable.? 

Third. Hence it is that wherever a power is given by the Constitution and 
there is a limitation imposed on the authority, such restriction operates upon 
and confines every action on the subject within its constitutional limits.’ 

Fourth. Consequently it is impossible to conceive that where conditions are 
brought about to which any particular provision of the Constitution applies its 
controlling influence may be frustrated by the action of any or all of the depart- 
ments of the government. Those departments, when discharging within the 
limits of their constitutional power, the duties which rest on them, may of 
course deal with the subjects committed to them in such a way as to cause the 
matter dealt with to come under the control of provisions of the Constitution 
which may not have been previously applicable. But this does not conflict - 
with the doctrine just stated, or presuppose that the Constitution may or may 
not be applicable at the election of any agency of the government. 

Fifth. The Constitution has undoubtedly conferred on Congress the right to 
create such municipal organizations as it may deem best for all the territories 
of the United States whether they have been incorporated or not, to give to the 
inhabitants as respects the local governments such degree of representation as 
may be conducive to the public well-being, to deprive such territory of repre- 
sentative government if it is considered just to do so, and to change such local 
governments at discretion.‘ 


He then makes the following very important concession in favor of 
the rights of the inhabitants of territorial possessions under the Consti- 
tution: ‘* Whilst, therefore, there is no express or implied limitation on 
Congress in exercising its power to create local governments for any 
and all of the territories, by which that body is restrained from the 
widest latitude of discretion, it does not follow that there may not be 
inherent, although unexpressed, principles which are the basis of all 
free government, which cannot be with impunity transcended.’ But 
this does not suggest that every express limitation of the Constitution 


1 Marbury v. Madison, 1 Cranch, pany v. United States, 148 U.S. 312, 
176 et seg.; Martin v. Hunter, 1 336; Interstate Commerce Commis- 


Wheat. 326; New Orleans v. United 
States, 10 Pet. 662, 736; Geoffroy v. 
Riggs, 133 U. S. 258, 266; United 
States v. Gettysburg Electric Ry., 160 
U. S. 668, 679, and cases cited. 

2 The City of Panama, 101 U. S. 
453, 460; Fong Yue Ting v. United 
States, 149 U. 8. 716, 738. 

8 Monongahela Navigation Com- 


sion v. Brimson, 154 U. 8. 447, 479; 
United States v. Joint Traffic Associa- 
tion, 171 U. S. 571. 

4 United States v. Kagama, 118 U. 
S. 375, 378; Shively v. Bowlby, 152 
1, 48. 

5 Mormon Church v. United States, 
136 U. S. 1, 44. 
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which is applicable has not force, but only signifies that even in cases 
where there is no direct command of the Constitution which applies, 
there may nevertheless be restrictions of so fundamental a nature that 


they cannot be transgressed, although not expressed in so many words 
in the Constitution.”’ 


This leads him to his sixth proposition, which is: ‘* As Congress in 
governing the territories is subject to the Constitution, it results that 
all the limitations of the Constitution which are applicable to Congress 
in exercising this authority, necessarily limit its power on this subject. 


It follows, also, that every provision of the Constitution which is appli- 
cable to the territories is also controlling therein.’’ 


Further on he says: — 


Undoubtedly, there are general prohibitionsin the Constitution in favor of 
the liberty and property of the citizen which are not mere regulations as to the 
form and manner in which a conceded power may be exercised, but which are 
an absolute denial of all authority under any circumstances or conditions to do 
particular acts. In the nature of things, limitations of this character cannot be 
under any circumstances transcended, because of the complete absence of power. 


Again he says: — 


There is in reason, then, no room in this case tocontend that Congress can 
destroy the liberties of the people of Porto Rico by exercising in their regard 
powers against freedom and justice which the Constitution has absolutely denied. 


Then he handles the proposition that the United States cannot acquire 
any external territory, no matter where, without incorporating it into 


the general body of territory called the United States, with the following 
breakdown arguments :— 


The general principle of the law of nations, already stated, is that acquired- 
territory, in the absence of agreement to the contrary, will bear such relation 
to the acquiring government as may be by it determined. To concede to the 
government of the United States the right to acquire and to strip it of all power 
to protect the birthright of its own citizens and to provide for the well-being 
of the acquired territory by such enactments as may in view of its condition be 
essential, is, in effect, to say that the United States is helpless in the family of 
nations, and does not possess that authority which has at all times been treated 
as an incident of the right to acquire. Let me illustrate the accuracy of this 
statement. Take a case of discovery. Citizens of the United States discover 
an unknown island, peopled with an uncivilized race, yet rich in soi], and val- 
uable to the United States for commercial and strategic reasons. Clearly, by 
the law of nations, the right to ratify such acquisition, and thus to acquire the 
territory, would pertain to the government of the United States.! 


1 Johnson v. McIntosh, 8 Wheat. United States, 137 U. S. 202, 212; 
(U. S.) 543, 595; Martin v. Waddell, Shively v. Bowlby, 152 U.S. 1, 50. 
16 Pet. (U. S.) 367, 409; Jones v. 
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Can it be denied that such right could not be practically exercised if the 
result would be to endow the inhabitants with citizenship of the United States 
and to subject them not only to local but also to an equal proportion of national 
taxes, even although the consequence would be to entail ruin on the discovered 
territory and to inflict grave detriment on the United States to arise both from 
the dislocation of its fiscal system and the immediate bestowal of citizenship 
on those absolutely unfit to receive it? * * * 

And these considerations concerning discovery are equally applicable to 
ownership resulting from conquest. A just war is declared and in its prosecu- 
tion the territory of the enemy is invaded and occupied. Would not the war, 
even if waged successfully, be fraught with danger if the effect of occupation 
was to necessarily incorporate an allen and hostile people into the United 
States? Take another illustration. Suppose at the termination of a war the 
hosti'e government had been overthrown and the entire territory or a portion 
thereof was occupied by the United States and there was no government to 
treat with or none willing to cede by treaty, and thus it became necessary for 
the United States to hold the conquered country for an indefinite period, or at 
least until such time as Congress deemed that it should be either released or 
retained because it was apt for incorporation into the United States. If hold- 
ing was to have the effect which is now claimed for it, would not the exercise 
of judgment respecting the retention be so fraught with danger to the American 
people that it could not be safely exercised? 

Yet, again. Suppose the United States, in consequence of outrages per- 
petrated upon its citizens, was obliged to move its armies or send its fleets to 
obtain redress, and it came to pass that an expensive war resulted and cul- 
minated in the occupation of a portion of the territory of the enemy, and that 
the retention of such territory —an event illustrated by examples in history — 
could alone enable the United States to recover the pecuniary loss it had suf- 
fered. And suppose further that to do so would require occupation for an in- 
definite period, dependent upon whether or not payment was made of the 
required indemnity. It being true that incorporation must necessarily follow 
the retention of the territory, it would result that the United States must aban- 
don all hope of recouping itself for the loss suffered by the unjust war, and, 
hence, the whole burden would be entailed upon the people of the United States. 
This would be a necessary consequence, because if the United States did not 
hold the territory as security for the needed indemnity it could not collect 
such indemnity, and on the other hand if incorporation must follow from hold- 
ing the territory the uniformity provision of the Constitution would prevent 
the assessment of the cost of the war solely upon the newly acquired country. 


He handles other arguments which were advanced at the bar, by 
stating them, and destroying them, thus : — 


But, it is argued, all the instances previously referred to may be conceded, 
for they but illustrate the rule inter arma silent leges. Hence, they do not 
apply to acts done after the cessation of hostilities when a treaty of peace has 
been concluded. This not only begs the question, but also embodies a fallacy. 
A case has been supposed in which it was impossible to make a treaty because 
of the unwillingness or disappearance of the hostile government, and, therefore, 
the occupation necessarily continued, although actual war had ceased. The 
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fallacy lies in admitting the right to exercise the power, if only it is exerted 
by the military arm of the government, but denying it wherever the civil power 
comes in to regulate and make the conditions more in accord with the spirit of 
our free institutions. Why it can be thought, although under the Constitution 
the military arm of the government is in effect the creature of Congress, that 
such arm may exercise a power without violating the Constitution, and yet 
Congress — the creator — may not regulate, I fail to comprehend. 

This further argument, however, isadvanced. Granting that Congress may 
regulate without incorporating, where the military arm has taken possession 
of foreign territory, and where there has been or can be no treaty, this dues 
not concern the decision of this case, since there is here involved no regulation 
but an actual cession to the United States of territory by treaty. The general 
rule of the law of nations, by which the acquiring government fixes the status 
of acquired territory, it is urged, does not apply to the government of the 
United States, because it is incompatible with the Constitution that that 
government should hold-territory under a cession and administer it as a 
dependency without its becoming incorporated. This claim, I have previously 
said, rests on the erroneous assumption that the United States under the Con- 
stitution is stripped of those powers which are absolutely inherent in and 
essential to national existence. The certainty of this is illustrated by the 
examples a‘ready made use of in the supposed cases of discovery and 
conquest. 


He knocks another argument in the head by showing that it calls for 
the decision of a political question, which conclusively belongs to an- 
other branch of the government, in the following language : — 


Whilst no particular provision of the Constitution is referred to to sustain 
the argument that it is impossible to acquire territory by treaty without im- 
mediate and absolute incorporation, it is said that the spirit of the Constitation 
excludes the conception of property or dependencies possessed by the United 
States, and which are not so completely incorporated as to be in all respects a 
part of the United States; that the theory upon which the Constitution proceeds 
is that of confederated and independent States, and that no territory therefore 
can be acquired which does not contemplate Statehood, aud excludes the ac- 
quisition of any territory which is not in a position to be treated as an integra) 
part of the United States. But this reasoning is based on political and not 
judicial considerations. Conceding that the conception upon which the Con- 
stitution proceeds is that no territory as a general rule should be acquired un- 
less the territory may reasonably be expected to be worthy of Statehood, the 
determination of when such blessing is t» be bestowed is wholly a political 
question, and the aid of the judiciary cannot be invoked to usurp political dis- 
cretion in order to save the Constitution from imaginary or even real dangers. 
The Constitution may not be saved by destroying its fundamental limitations. 


Whilst it is utterly impossible to do justice to his great argument by 
extracts from his opinion, we may refer to a paragraph wherein he 
shows that it is not competent for the treaty-making power to change 
the constituent character of the United States by incorporating new 
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territory therein; but that, whilst the treaty-making power can acquire 
the territory, it is for the people of the United States, acting through 
their Congress, to say whether and when it shall be incorporated : — 


Indeed, in view of the rule of construction which I have just conceded — 
that all powers conferred by the Constitution must be interpreted with refer- 
ence to the nature of the government and be construed in harmony with related 
provisions of the Constitution — it seems to me impossible to conceive that the 
treaty-making power, by a mere cession, can incorporate an alien people into 
the United States without the express or implied approval of Congress. And 
from this it must follow that there can be no foundation for the assertion that 
where the treaty-making power has inserted conditions which preclude incor- 
poration until Congress has acted in respect thereto, such conditions are void 
and incorporation results in spite thereof. If the treaty-making power can 
absolutely, without the consent of Congress, incorporate territory, and if that 
power may not insert conditions against incorporation, it must follow that the 
treaty-making power is endowed by the Constitution with the most unlimited 
right, susceptible of destroying every other provision of the Constitution; that 
is, it may wreck our institutions. If the proposition be true, then millions of 
inhabitants of alien territory, if acquired by treaty, can, without the desire or 
consent of the people of the United States, speaking through Congress, be im- 
mediately and irrevocably incorporated into the United States, and the whole 
structure of the government be overthrown. While thus aggrandizing the 
treaty-making power on the one hand, the construction at the same time min- 
imizes it on the other, in that it strips that authority of any right to acquire 
territory upon any condition which would guard the people of the United States 
from the evil of immediate incorporation. 


Again, the following is a paragraph in which he shows the fallacy of 
arguments which have been adduced against his position: — 


Observe again the inconsistency of this argument. It considers, on the one 
hand, that so vital is the question of incorporation that no alien territory may 
be acquired by a cession without absolutely endowing the territory with incor- 
poration and the inhabitants with resulting citizenship; because, under our 
system of government, the assumption that a territory and its inhabitants may 
be held by any other title than one incorporating is impossible to be thought 
of. And yet, to avoid the evil consequences, which must follow from accepting 
this proposition, the argument is that all citizenship of the United States is 
precarious and fleeting, subject to be sold at any moment like any other prop- 
erty. That is to say, to protect a newly acquired people in their presumed 
rights, it is essential to degrade the whole body of American citizenship. 


Again, he thus undertakes to set forth the evident inconsistency of 
the arguments adduced against that position: — 


Thus, whilst the premise upon which it proceeds is that foreign territory 
when acquired, becomes at once a part of the United States, despite conditions 
in the treaty expressly excluding such consequence, it yet endeavors to escape 
the refutation of such theory which arises from the history of the government 
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by the contention that the territories which were a part of the United States 
were not component constituents of the Union which composed the United 
States. I do not understand how foreign territory which has been acquired by 
treaty can be asserted to have been absolutely incorporated into the United 
States as apart thereof despite conditions to the contrary inserted in the 
treaty, and yet the assertion be made that the territories which, as I have said, 
were in the United States originally as a part of the States and which were 
ceded by them upon express condition that they should forever so remain a 
part of the United States, were not a part of the Union composing the United 
States. The argument, indeed, reduces itself to this, that for the purpose of 
incorporating foreign territory into the United States domestic territory must 
be disincorporated. In other words, that the Union must be, at least in theory, 


dismembered for the purpose of maintaining the doctrine of the immediate in- 
corporation of alien territory. 


Mr. Justice White makes a long examination of the action of the 
political departments of the government, and of the decisions of the 
Supreme Court upon similar questions, and these lead him up to the 
conclusion expressed in the following language : — 


It is then, as I think, indubitably settled by {the principles of the law of 
nations, by the nature of the government created under the Constitution, by 
the express and implied powers conferred upon the government by the Consti- 
tution, by the mode in which those powers have been executed, from the 
beginning, and by unbroken line of decisions of this court, first announced by 
Marshall and followed and lucidly expounded by Taney, that the treaty- 
making power cannot incorporate territory into the United States without the 
express or implied assent of Congress, that it may insert in a treaty conditions 
against immediate incorporation, and that on the other hand when it has 
expressed in the treaty the conditions favorable to incorporation, they will, if 
the treaty be not repudiated by Congress, have the force of the law of the 
land, and therefore by the fulfillment of such conditions cause incorporation to 
result. It must follow, therefore, that where a treaty contains no conditions 
for incorporation, and, above all, where it not only has no such conditions, 
but expressly provides to the contrary, that incorporation does not arise until 
in the wisdom of Congress it is deemed that the acquired territory has reached 


that state where it is proper that it should enter into and form a part of the 
American family. 


He meets the fallacy that while territory acquired by conquest or 
treaty cannot be held by the civil power of the nation without incor- 
poration, yet it can be so held by the military power, in the following 
paragraph: — 


Incidentally I have heretofore pointed out that the arguments of expe- 
diency, pressed with so much earnestness and ability, concern the legislative 
and not the judicial department of the government. But it may be observed 
that even if the disastrous consequences which are foreshadowed as arising from 
conceding that the government of the United States may hold property without 
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incorporation were to tempt me to depart from what seems to me to be the 
plain line of judicial duty, reason cdmonishes me that so doing would not serve 
to prevent the grave.evils which it is Insisted must come, but, on the contrary, 
would only render them more dangerous. This must be the result, since, as 
already said, it-seems to me it is not open to serious dispute, that the military 
arm of the government of the United States may hold and occupy corquered 
territory without incorporation forsuch length of time as may seem appropriate 
to Congress in the exercise of its discretion. The denis] of the right of the 
civilypower to do so would not therefore prevent the holding of territory by the 
United States if it was decmed best by the political department of the govern- 
ment, but would simply necessitate that it should be exercised by the military 
instead of by the civil power. , 


He deals with the decision of the court in Neely v. Henkel,) which 
was the extradition case in which Cuba was unanimously held by the 
eourt to be a foreign country, so that Neely was delivered up to its 
justice for crimes alleged to have been committed therein, in the fo!- 
lowing concluding paragraph : — 


It follows from this decision that it is lawful for the United States to take 
possession of and hold in the exercise of its sovereign power a particular terri- 
tory, without incorporating it into the United States, if there be obligations of 
honor and good'faith which, although not expressed in the treaty, nevertheless 
sacredly bind the United States to terminate the dominion and control, when, 
in its political discretion, the situation is ripe to enable it todo so. Coneed- 
ing, then, for the purpose of the argument, it to be true that it would be a 
violation of duty under the Constitution for the legislative department, in the 
exercise of its discretion, toaccept a cession of and permanently hold territory 
which is not intended to be incorporated, the presumption necessarily must be 
‘that that department, which -within its lawful sphere is but the expression of 
the political conscience of ‘the people of the United States, will be faithful to 
its duty under the Constitution, and, therefore, when the unfitness of particular 
territory for incorporation is demonstrated ‘the occupation will terminate. I 
‘cannot conceive how it can be held that pledges made to an alien people can 
‘be treated as more sacred tnan is that great pledge given by every member of 
every department of the government of the United States to support and de- 
fend the Constitution. But if it can be supposed — which, of course, I do not 
think to be conceivable — that the judiciary would be authorized to draw to itself 
by an act of usurpation purely political functions, upon the theory that if such 
wrong is not committed a greater harm wili arise, because the other depart- 
ments of the government will forget their duty to the Constitution and want- 
only transcend its limitations, I am further admonished that sny judicial action 
in this case which would be predicated upon such an unwarranted conception 
would be absolutely unavailing. It cannot be denied that under the rule clearly 
settled in Neely v. Henkel,? the sovereignty of the United States may be extended 
‘over foreign territory to remain paramount until in the discretion of the political 
department of the government of the Uuited States it be relinquished, This 
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method, ther, of Ccealing with foreigu territory, would, in any event, be avail- 
able. Thus, the enthralling of the treaty-making power, which would result 
from holding that no territory could be acquired by treaty of cession without 
immediate incorporation, would only result in compeling a resort to the sub- 
terfuge of relinguishment of sovereignty, and thus indirection would take the 
place of directness of action— a course which would be incompatible with the 
dignity and honor of the government. 


Mr. Justice Gray — clarum et venerabile nomen — states his concur- 
rence in the judgment of the court and, in substance, in the opinion of 
Mr. Justice White, in two massive pages, embcdying propositions than 
which nothing could be made clearer. His language is as follows : — 


Concurring in the judgment of affirmance in this case, and in substance 
agreeing with the opinion of Mr. Justice White, I will sum up the reasons for 
my concurrence in a few propositions, which may also indicate my position in 
other cases now standing for judgment. 

The cases now before the court do not touch the authority cf the United 
States over the Territories, in the strict and technical sense, being those 
which He within the United States, as bounded by the Atlantic and Pacific 
Oceans, the Dominion of Canada and the Republic of Mexico, and the Terri- 
tories of Alaska and Hawaii; but they relate to territory, in the broader sense, 
acquired by the United States by war with foreign State. 

As Chief Justice Marshall said: “The Constitution confers absolutely on 
the government of the Union the powers of making war, and of making treaties ; 
consequently, that government possesses the power of acquiring territory, 
either by conquest or by treaty. The usage of the world is, if a nation be not 
entirely subdued, to consider the holding of conquered territory as a mere mil- 
itary occupation, until its fate shall be determined at the treaty of peace. If it 
be ceded by the treaty, the acquisition is confirmed, and the ceded territory be- 
comes a part of the nation to which it is annexed ; either on the terms stipulated 
in the treaty of cession, or on such as its new master shall impose.’ ! 

The civil government of the United States cannot extend immediately, and 
of its own force, over territery acquired by war. Such territory must neces- 
sarily, in the first instance, be governed by the military power under the con- 
trol of the President as commander in chief. Civil government cannot take 
effect at once, as soon as possession is acquired under military authority, or 
even as soon as that possession is confirmed by treaty. It can only be put in 
operation by the action of the appropriate political department of the govern - 
ment, at such time and in such degree as that department may determine. 
There must, of necessity, be a transition period. 

In a conquered ‘territory, civil government must take effect, either by the 
action of the treaty-making power, or by that of the Congress of the United 
States. The office of a treaty of cession ordinarily is to put anend to all author- 
ity of the foreign government over the territory; and to subject the territory to 
the disposition of the government of the United States. 

The government and disposition of territory so acquired belong to the gov- 


1 American Insurance Co. v. Canter (1828), 1 Pet. (U. S.) 511, 542. 
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ernment of the United States, consisting of the President, the Senate, elected 
by the States, and the House of Representatives, chosen by and immediately 
representing the people of the United States. Treaties by which territory is 
acquired from a foreign State usually recognize this. 

It is clearly recognized in the recent treaty with Spain, especially in the ninth 
article, by which “‘ The civil rights and political status of the native inhabitants 
of the territories hereby ceded to the United States shall be determined by the 
Congress.” 

By the fourth and thirteenth articles of the treaty, the United States agree 
that, for ten years, Spanish ships and merchandise shall be admitted to the 
ports of the Philippine Islands on the same terms as ships and merchandise of 
the United States, and Spanish scientific, literary and artistic works, not sub- 
versive of public order, shall continue to be admitted free of duty into all the 
ceded territories. Neither of these provisions could be carried out if the Con- 
stitution required the customs regulations of the United States to apply in those 
territories. 

In the absence of Congressional legislation, the regulation of the revenue 
of the conquered territory, even after the treaty of cession, remains with the 
executive and military authority. 

So long as Congress has not incorporated the territory into the United 
States, neither military occupation nor cession by treaty makes the conquered 
territory domestic territory, in the sense of the revenue laws. But those laws 
concerning “‘ foreign countries’ remain applicable to the conquered territory 
until changed by Congress. Such was the unanimous opinion of this court, as 
declared by Chief Justice Taney, in Fleming v. Page.! 

If Congress is not ready to construct a complete government for the con- 
quered territory, it may establish a temporary government, which is not subject 
to all the restrictions of the Constitution. 

Such was the effect of the act of Congress of April 12, 1900,? entitled “* An 
act temporarily to provide revenues and a civil government for Porto Rico, and 
for other purposes.’’ By the third section of that act, it was expressly declared 
that the duties thereby established on merchandise and articles going into 
Porto Rico from the United States, or coming into the United States from Porto 
Rico, should cease in any event on March 1, 1902, and sooner if the legislative 
assembly of Porto Rico should enact and put into operation a system of local 
taxation to meet the necessities of the government established by that act. 

The system of duties, temporarily established by that act during the transi- 
tion period, was within the authority of Congress under the Constitution of 
the United States. 


The principal dissenting opinion is written by Mr. Chief Justice 
Fotier, and Mr. Justice Hartan, Mr. Justice Brewer, and Mr. Jus- 
tice Peckuam concur with him, — Mr. Justice Harlan, however, filing a 
separate dissenting opinion. Of this dissenting opinion of the Chief 
Justice, it is enough to say that it is plausible if not cogent. We can, 
perhaps, make this concession the more readily, from the fact that it 
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agrees with our previous predilections upon this question. The Amer- 
1cAN Law Review, without adequately investigating the question, as- 
sumed that the Constitution followed the flag. We now seem forced 
by the powerful opinion of Mr. Justice White to the concession that 
only so much of the Constitution follows the flag as lays positive pro- 
hibitions upon Congress against transcending individual rights. That 
was really all that we contended for; but we really supposed that the 
true rule went further, and that all provisions of the Constitution 
which could be made applicable and self-executing in any newly-acquired 
territory, went there. Such seems to be the view of the dissenting 
justices. The doctrine of the dissenting opinion is based largely upon 
the old case of Loughbrough v. Blake,! which the Chief Justice says 
has never been overruled. He alludes somewhat sarcastically to the 
manner in which this case has been treated in one of the opinions of 
the majority : — 


It is said in one of the opinions of the majority that the Chief Justice “‘ made 
certain observations which have occasioned some embarrassmentin other cases.’’ 
Manifestly this is so in this case, for it is necessary to overrule that decision in 
order to reach the result herein announced. 


He corrects what he conceives to be a misstatement of the case, states 
the case as he conceives it to stand, and deals with it, in the following 
language : — 


The inquiry is stated to be: ‘‘ Had Porto Rico, at the time of the passage of 
the act in question, been incorporated into and become an integral part of the 
United States?’ And the answer being given that it had not, it is held that the 
rule of uniformity was not applicable. I submit that that is not the question in 
this case. The question is whether, when Congress has created a civil govern- 
ment for Porto Rico, has constituted its inhabitants a body politic, has given it 
a governor and other officers, a legislative assembly, and courts, with right of 
appeal to this court, Congress can in the same act and in the exercise of the 
power conferred by the first clause of section eight, impose duties on the com- 
merce between Porto Rico and the States and other territories in contravention 
of the rule of uniformity qualifying the power. If this can be done, it is be- 
cause the power of Congress over commerce between the States and any of the 
territories is not restricted by the Constitution. This was the position taken 
by the Attorney-General, with a candor and ability that did him great credit. 
But that position is rejected, and the contention seems to be that if an organized 
and settled province of another sovereignty is acquired by the United States, 
Congress has the power to keep it, like a disembodied shade, in an intermediate 
state of ambiguous existence for an indefinite period; and, more than that, that 
after it has been called from that limbo, commerce with it is absolutely subject 
to the will of Congress, irrespective of constitutional provisions. The accuracy 
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of this view is supposed to be sustained by the act of 1856 in relation to the 
protection of citizens of the United States removing guano from unoccupied 
islands; but I am unable to see why the discharge by the United States of its 
undoubted duty to protect its citizens on terra nullius, whether temporarily 
engaged in catching and curing fish, or working mines, or taking away manure, 
furnishes support to the proposition that the power of Congress over the terri- 
tories of the United States is unrestricted. 


He meets an argument of the majority with the following striking 
counter-argument — 


The concurring opinion recognizes the fact that Congress, jn dealing with 
the people of new territories or possessions, is bound to respect the fundamenta) 
guarantees of life, liberty, and property, but assumes that Congress is. not 
bound, in those territories or possessions, to follow the rules of taxation 
prescribed by the Constitution. And yet the power to tax involves the power 
to destroy, and the levy of duties touches all. our people in all places under 
the jurisdiction of the government. 


He thrusts aside certain briefs presented by the sugar trust gang 
and others, with the following contemptuous paragraph : — 


Briefs have been presented at this bar, purporting to be on behalf of cer- 
tain industries, and eloquently setting forth the desirability that our govern- 
ment should possess the power to impose a tariff on the products of newly 
acquired territories so as to diminish or remove competition. That, however, 
furnishes no basis for judicial judgment, and if the producers of staples, in 
the existing States of this Union, believe the Constitution should be amended 
so as to reach that result, the instrument itself provides how such amend- 
ment can be accomplished. Tue people of all the States are entitled to a voice 
in the settlement of that subject. 


He concludes as follows: — 


Again it is objected on behalf of the government that the possession of abso- 
lute power is essential to the acquisition of vast and distant territories, and 
that we should regard the situation as it is to-day rather than as it was a cen- 
tury ago. ‘‘ We must look at the situation as comprehending a possibility — 
I do not say a probability, but a possibility —that the question might be as to 
the powers of this government in the acquisition of Egypt and the Soudan, or 
a section of Central Africa, or a spot in the Antarctic Circle, or a section of the 
Chinese Empire.” But it must be remembered that, as Marshall and Story 
declared, the Constitution was framed for ages to come, and that the sagacious 
men who framed it were well aware that a mighty future waited on their work. 
The rising sun to which Franklin referred at the close of the convention, they 
well Knew, was that star of empire, whose course Berkeley had sung sixty 
years before. ‘ney may not indeed have deliberately cunsidered a triumphal 
progress of the nation, as such, around the earth, but, as Marshall wrote: ‘It 
is not enough to say, that this particular case was not in the mind of the con- 
vention, when the article was framed, nor of the American pe ple, when it was 
adopted. It is necessary to go farther, and to say that, had this particular 
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case been suggested, the language would have been so varied, as.to exc'ude it, 
or it would: have been made a special exception.’’ This cannot be said, and, 
on the contrary, in order to the successful extension of our institutions, the 
reasonable presumption is that the limitations. on the exertion of arbitrary 
power would have been made more rigorous. Afterall, these arguments are 
merely political, and ‘political reasons have not the requisite certainty to 
afford rules of judicial interpretation.”” Congress has power to make al! laws 
which shall be necessary and proper for carrying into execution all the powers 
vested by the Constitution in the government of the United States, or in any 
department or officer thereof. If the end be legitimate and within the scope of 
the Constitution, then, to accomplish it, Congress may use “ all means which 
are appropriate, which are plainly adapted to that end, which are not prohib- 
ited, but consist with the letter and spirit of the Constitution.”’ The grave 
duty of determining whether an act of Congress does or dves not comply with 
these requirements is only to be discharged by applying the well settled rules 
which govern the interpretation of fundamental law, unaffected by the theo- 
retical opinions of individuals. Tested by those rules our conviction is that 
the imposition of these duties cannot be sustained. 


The separate dissenting opinion of Mr. Justice Harlan is a succession 
of sledge-hammer blows, such as characterize his dissenting opinions 
in many other cases. He handles the question without gloves, calls a 
spade a spade, and points out what he conceives to be the dangers 
which will arise from the adoption of the views set forih in the opinion 
of Mr. Justice White. The following paragraph will give an idea of 


his views. Evidently referring to the opinion of Mr. Justice White, he 
says: — 


Iu the opinion to which I am referring it is also said that the ‘‘ practical in- 
terpretation put by Congress upon the Coustitution has been long continued 
and uniform to the effect that the Constitution is applicable to territories 
acquired by purchase or conquest only when and so far as Congress shall so 
direct; that while all power of government may be abused, the same may be 
said of the power of the Government “ ander the Constitution as well as out- 
side of it; ’’ that “if it omce be conceded that we are at liberty to acquire 
foreign territory, a presumption arises that our power with respect to such ter- 
ritories: is the same power which other nations have been accustomed to exer- 
cise with respect to territories acquired by them; that “the liberality of 
Congress in legislating the Constitution into ali our contiguous territories has 
undoubtedly fostered the impression that it went there by its own force, but 
there is nothing in the Constitution itself, and little in the interpretation put 
upon it, to confirm that impression; '’ that as the States could only delegate to 
Congress:such powers as they themselves possessed, and as they had no power 
to acquire new territory, and therefore none to delegate in that connection, the 
logical inference is that ‘‘if Congress had power to acquire new territory, 
which is concedei, that power was not hampered by the constitutional pro- 
visions; ”’ that if ‘‘ we assume that the territorial clause of the Constitution was 
not intended to be restricted to such territory as the United States then pos- 
sessed, there is nothing in the Constitution to indicate that the power of Con- 
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gress in dealing with them was intended to be restricted by any of the other 
provisions; ’’ and that ‘‘ the executive and legislative departments of the gov- 
ernment have for more than a century interpreted this silence as precluding 
the idea that the Constitution attached to these territories as soon as acquired.” 
These are words of weighty import. They involve consequences of the most 
momentous character. I take leave to say that if the principles thus announced 
should ever receive the sanction of a majority of this court, a radical and mis- 
chievous change in our system of government will be the result. We will, in 
that event, pass from the era of constitutional liberty, guarded and protected 
by a written Constitution, into an era of legislative absolutism. 


Further on he says: — 


I reject altogether the theory that Congress, in its discretion, can exclude 
the Constitution from a domestic territory of the United States, acquired, and 
which could only have been acquired, in virtue of the Constitution. I cannot 
agree that it is a domestic territory of the United States for the purpose of 
preventing the application of the tariff act imposing duties upon imports from 
foreign countries, but not a part of the United States for the purpose of 
enforcing the constitutional requirement that all duties, imposts and excises 
imposed by Congress “ shall be uniform throughout the United States.’”> How 
Porto Rico can be a domestic territory of the United States, as distinctly held 
in De Lima v. Bidwell, and yet, as is now held, not embraced by the words 
* throughout the United States,’’ is more than I can understand. 


Again he treats us to the following argument: — 


We heard much in argument about the “‘ expanding future of our country.” 
It was said that the United States is to become what is called a * world power; ”’ 
and that if this government intends to keep abreast of the times and be equal 
to the great destiny that awaits the American people, it must be allowed to 
exert all the power that other nations are accustomed to exercise. My answer 
is, that the fathers never intended that the authority and influence of this 
nation should be exerted otherwise than in accordance with the Constitution. 
If our government needs more power than is conferred upon it by the Consti- 
tution, that instrument provides the mode in which it may be amended and 
additional power thereby obtained. The people of the United States who 
ordained the Constitution never supposed that a change could be made in our 
system of government by mere judicial interpretation. They never contem- 
plated any such juggling with the words of the Constitution as would author- 
ize the courts to hold that the words “ throughout the United States,’’ in the 
taxing clause of the Constitution, do not embrace a domestic “ territory of the 
United States’’ having a civil government established by the authority of the 
United States. This is a distinction which Iam unable to make, and which I 
do not think ought to be made when we are endeavoring to ascertain the 
meaning of a great instrument of government. 


And again: — 


The admission that no power can be exercised under and by authority of 
the United States except in accordance with the Constitution is of no practical 
value whatever to constitutional liberty if, as soon as the admission is made — 
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as quickly as the words expressing the thought can be uttered — the Constitu- 
tion is so liberally interpreted as to produce the same results as those which 
flow from the theory that Congress may go outside of the Constitution in deal- 
ing with newly acquired territories, and give them the benefit of that instrument 
only when and as it shall direct. 


His conclusion on the whole case is thus expressed : — 


In my opinion Porto Rico became, at least after the ratification of the treaty 
with Spain, a part of and subject to the jurisdiction of the United States in 
respect of all its territory and people, and that Congress could not thereafter 
impose any duty, impost or excise with respect to that island and its 
inhabitants which departed from the rule of uniformity established by the 
Constitution. 


Two other insular cases were decided at the same time, in which opin- 
ions were written, but we have not space to refer to them in this number. 

It is a subject of congratulation that, in dealing with these cases, 
obviously political in their character, the judges of the court do not 
divide according to previous partisan predilections. Taking the political 
affiliations of the respective Justices at the time of their appointment, it is 
seen that the court is composed of six republicans and three democrats. 
Of the five judges who supported the conclusion of the majority in the 
Downes case, one was a democrat. Mr. Justice White, it will be remem- 
bered, at the time of his appointment to his present position, was a 


Senator of the United States from Louisiana, and he made a powerful 
reinforcement to the majority side of the case. On the other hand, the 
minority column is made up of two democrats and two republicans. 
The democrats are Chief Justice Fuller and Mr. Justice Peckham ; the 
republicans, Mr. Justice Brewer and Mr. Justice Shiras. The court 
has thus entirely escaped the imputation of partisanship in dealing 
with the great questions submitted to it for decision. 


Evimence: PHoroGrapHs Mape sy THE X-Ray. — 
In the case of DeForge v. New York &c. R. Co.,! decided by the 
Supreme Judicial Court of Massachusetts, there is quite an inter- 
esting discussion of the evidentiary value of photographs taken by 
the X-ray, and of the discretion possessed by the trial judge in 
deciding whether the proper foundation has been laid for admitting 
them. This discretionary power is very important, at least in Massa- 
chusetts; because it seems that the decision of the judge in the exercise 
of it is not subject to exception. It is thus stated by Mr. Justice 
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Gray, with his usual breadth and accuracy: ‘‘A plan or picture, 
whether made by the hand of man or by photography, is almissible in 
evidence if verified by proof that it is a true representation of the 
subject, to assist the jury in understanding the case. Whether it is 
sufficiently verified is a preliminary question of fact, to be decided by 
the judge presiding at the trial, and not open to exception.” ! 

This doctrine is now applied to the question of the foundation neces- 
sary to the admission of a photograph taken by the X-ray. The con- 
clusion of the court, expressed in an opinion delivered by Mr. Justice 
Lathrop, is that, ‘‘ while a picture produced by an X-ray cannot be veri- 
fied as a true representation of the subject in the same way that a picture 
made by a camera can be, yet it should be admitted, if properly taken.’’? 
In the Massachusetts case under consideration, a former decision of 
the same court is alluded to,3 in which, after stating many reasons why 
the photograph offered in evidence in that case was properly rejected, 
the court concluded by saying: ‘‘ We think, at least, it was in the dis- 
cretion of the court to reject it.’’4 The court now say that the case 
cited was not decided on the ground that the judge had discretion ex- 
cept on the matter of verification, and that the court did not intend to 
lay down a broader rule than that stated in Blair v. Pelham. It is not 
perceived why the trial judge should be allowed an uncontrollable dis- 
cretion, even in the matter of verification. The rights of a litigant may 
depend entirely upon such an instrument of evidence as a photograph 
taken by the camera, or even as a photograph taken by the X-ray. If 
he lays the proper foundation for the introduction of the photograph, 
to say that the judge can refuse to admit the evidence in his mere dis- 
cretion, may be to make the rights of the litigant the mere sport of the 
discretion of a single man, not subject’ to judicial review in a higher 
tribunal. The case is quite different from the case of determining, 
upon an oral examination upon the voir dire, whether an insane or a 
feeble-minded person possesses sufficient intelligence to testify as a 
witness in the particular case; because the trial judge has the oppor- 
tunity of seeing’ the wituess. and observing his movements as well as 
listening to his replies, which opportunity the reviewing tribunal does 
not possess. Upon the question whether a foundation has: been laid 
for admitting a photograph, it should seem that the very question 
might be brought before the reviewing tribunal in substantially the 


1 Blairv. Pelham, 118 Mass, 420. 3 Gilbert: v. Railway Co., 160 Mass, 
2 To this proposition the-court cite 403; s. c..36 N. B. Rep. 60. 

Bruce v. Beall, 99 Tenn. 803; s.c. 41 4 Citing Farrell v. Weitz, 160 Mass. 
S. W. Rep. 445. 288; s.c. 35 N. E. Rep. 783. 
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same way as it was brought before the trial court. What the ‘‘ disere- 
tion’? of trial judges can turn out upon this subject is shown by the 
very case under consideration and comment. ‘The plaintiff put in evi- 
dence X-ray pictures of the plaintiff's two feet, printed from a glass 
plate. The pictures were marked, under the toes of each foot, re- 
spectively, ‘‘left’’ and ‘ right,’’ both words being written with a lead 
pencil. One of the plaintiff’s witnesses explained that the repre- 
sentation of the foot with the word ‘‘ left’’ below it was the left. foot, 
which was the injured foot; and that the other, marked ‘‘ right,’’ 
was the right foot. He then testified that there had been a disloca- 
tion of the bones upward, that an enlargement of the bone of 
the foot marked ‘‘ left’’ in the picture, was, in his opinion, the result 
of fracture, and that the man would always have a weak foot, and would 
not be able to perform the duties of a freight brakeman. He also tes- 
tified, on cross-examination, that, leaving out the question of fracture, 
there was no reason why the plaintiff could not have a perfectly useful 
foot; and that, leaving the pictures out, there was nothing to the eye 
to disclose any fracture, although he had suspicions as to the fracture. 
The defendant contended, and offered to show, that the X-ray placed. 
the right foot. upon the right side of the plate, and the left foot on the 
left side of the plate; that, in printing sensitized paper, the objects 
would be reversed; and that, as matter of fact, the pictures showing 
an enlargement were pictures of the right foot, instead of the left. 
Extraordinary as it may seem, this evidence was excluded by the trial 
judge. Immediately before this, the defendant had offered in evidence 
the glass plate from which the plaintiff's pictures were taken, but this 
was excluded. Subsequently, the defendant offered in evidence other 
pictures from the same plate, and these were excluded. The reviewing 
court very justly held that these rulings were violative of the rights of 
the defendant, and that the glass plate, the picture taken by the de- 
fendant, and the evidence offered by the defendant and excluded, 
should have been admitted. ‘‘ It was clearly competent,’’ said Mr. 
Justice Lathrop, ‘‘ for the defendant to introduce evidence to show 
that the plaintiff’s pictures showing an enlargement of one of the feet, 
and from which a witness for the plaintiff discovered a fracture, did not 
represent the left foot, but the right, and for this purpose to show the 
difference between an ordinary photograph and one taken by an 
X-ray.’’ Clearly, in such a case, all evidence that can speak intelli- 
gently, and with reasonable clearness, with reference to the accuracy 
of an X-ray, or other photograph offered by a. party in a judicial trial, 
and admitted in evidence, should be received. Exclusionary rules 
should not be tightly drawn. Evidence offered for the purpose of ex- 
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planation or contradiction should not be excluded, unless it has no 
tendency to characterize the evidence which has been admitted, but is 
merely of a nature to confuse and mislead the jury. 


Divorce: Actions For, Acatnst Non-Resipents — Matrimoniar 
DomiciL—e — Service or Notice on WIFE IN ForREIGN JURISDICTION — 
Vauipity oF THE DecREE In States OTHER THAN THE ONE IN WHICH 
GranteD — WHEN EntitLED TO Futt Faith AND CREDIT UNDER GonsTITU- 
TION oF Unitep States. — The case of Atherton v. Atherton,' was one 
of the most important decisions rendered by the Supreme Court of the 
United States, at its last term, settling, as it did, an interstate question, 
as to which the State courts were in conflict; and, as the question is a 
Federal question, involving the obligation of one State to give full faith 
and credit to the record and judicial proceedings of another State, 
under the Constitution of the United States, it settles the question 
authoritatively, so far as it was presented in the particular case. 
According to the well-drawn syllabus of the case, in the so-called 
‘* Lawyers’ Edition ’’ of the courts of the Supreme Court of the United 
States,? the propositions ruled by the court were as follows: — 


Actual notice of proceedings for divorce in a court of a State which has 
always been the domicile of the plaintiff,and the only matrimonial domicile, need 
not be given a non-resident defendant, to bind her by the decree, if reasonable 
efforts to give her actual notice are required by the statutes of the State, and 
are actually made. 

The mailing of a letter to a nonresident defendant in a suit for divorce 
brought in Kentucky by an attorney appointed, pursuant to the require- 
ments of Kentucky Code Civ. Prac. 1876,5 to represent her, fully advising 
her of the nature of the suit, addressed to her at her residence as truly stated 
on oath in the petition, with a printed direction on the envelope to return it to 
him if not delivered in ten days, is such an effort to give her actual notice of 
the suit in Kentucky which has always been the domicile of her husband and the 
only matrimonial domicile, as will make the decree granting a divorce for 
abandonment as binding on her in acourt of the State where she resides as 
though she had been served with notice in Kentucky, or had voluntarily ap- 
peared in the suit. 


The essential facts of the case were that, in the year 1888, the parties 
were married at Cliuton, Oneida County, N. Y., the plaintiff (the wife) 
being a resident of that place, and the defendant, a resident of 


1 181 U. S. 155; s. c. Adv. Sheets L. 2 Published by the Lawyers Co- 
ed. 544; s. c. in courts below, 82 Hun, Operative Publishing Co., at Roches- 
179; 31 N. Y. Supp. 977; 155 N. Y.129; ‘ter, N.Y. 

40 L. R. A. 291; 49 N. E. 933. 8 Tit. 4, Chap. 2, Art. 2. 
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Louisville, in the State of Kentucky. Immediately after the mar- 
riage, the parties went to and resided at Louisville, where a 
child was born unto them, and where they continued to reside 
until the year 1891. They then separated and signed an instrument 
of separation, the details of which are not important, further than 
to say that it provided for a mixed custody of their child, provided for 
a monthly payment of money for the support of the wife, and for this 
and that. While so residing separately, the husband remaining at the 
matrimonial domicile, he brought an action for divorce against the 
wife. Under a peculiar provision of the statute law of Kentucky, 
it was necessary that the court should appoint an attorney 
to defend the suit on behalf of the wife. This was done, and he 
sent a copy of the petition to her by mail, addressed to her at her 
residence in Clinton, N. Y., and received no reply thereto, which 
fact he duly reported to the court. She thus, according to the record 
of the court, had actual notice, and the fact that she had such notice was 
not disputed. The Kentucky court thereupon granted the divorce, the 
ground of it being abandonment. We do not understand that it was 
questioned that such grounds existed within the meaning of the applica- 
tory statute of Kentucky. Thereafter, the wife brought in the Supreme 
Court of New York, an action against the husband for a divorce from 
bed and board, for the custody of the child, and for the support of the 
plaintiff and the child, under the law of New York, on the ground of 
cruel and abusive treatment of the plaintiff by the defendant. This 
divorce was granted, and the judgment granting it was affirmed by the 
Court of Appeals of New York, as above seen. From this judgment of 
the Supreme Court of New York, thus affirmed by the Court of Appeals, 
a writ of error was prosecuted in the Supreme Court of the United 
States, on the ground that the judgment failed to give full faith and 
credit to the decree of divorce previously granted in favor of the hus- 
band, in Kentucky. And this was the question presented to the 
Supreme Court of the United States for decision. The opinion of the 
majority of the court is written by Mr. Justice Gray; and the question 
is examined in view of applicatory decisions in the Federal and State 
courts, with the learning, care and patience which characterize all the 
judicial work of that eminent judge. These decisions required the 
court in New York to give full faith and credit to the decree of the 
court in Kentucky in the particular instance, and therefore to dismiss 
the subsequent suit brought in New York by the wife, to obtain a judi- 
cial separation. But Mr. Justice Gray is careful to point out that in 
three States, New York, North Carolina and South Carolina, an oppo- 
site view has prevailed, either on the ground that the rule as to notice 
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is the same in suits for divorce as in ordinary suits in personam, or on the 

ground that, in the absence of actual notice or appexrance, the decree, 
while it may release the libellant, cannot release the Jlibellee, from the 
bond of matrimony. After carefully noticing these diverse decisions, 
Mr. Justice Gray shows a fine judicial poise in the following sentence: 
‘* The authorities above cited show the wide diversity of opinion exist- 
ing upon this important subject, and admonish us to confine our decis- 
ion to the exact case before us.’’ He then reasons, and concludes the 
opinion of the court, as follows : — 

This case does not involve the validity of a divorce granted, on constructive 
service, by the court of a State in which only one of the parties ever had a 
domicile; nor the question to what extent the good faith of the domicile may be 
afterwards inquired into. In this case, the divorce in Kentucky was by the 
court of the State which had always been the undoubted domicile ofthe husband, 
and which was the only matrimonial domicile of the husband and wife. The 
single question to be decided is the validity of that divorce, granted after such 
notice had been given as was required by the statutes of Kentucky. 

The husband always had his domicile in Kentucky, and the matrimonial 
domicile of the parties was in Kentucky. On December 28, 1892, the husband 
‘filed his petition for a divorce in the court of appropriate jurisdiction in Ken- 
tucky, alleging an abandonment of him by the wife in Kentucky, and a continu- 
ance of that abandonment for a year, which was a cause of divorce by the laws 
of Kentucky. His petition truly stated, upon oath, as required by the statutes 
of Kentucky, that the wife might be found at Clinton in the State of New York, 
and that at Clinton was the post office nearest the place where she might be 
found. As required by the statutes of Kentucky, the clerk thereupon entered a 
warning order to the wife to appear in sixty days, and appointed an attorney at 
law to represent her. The attorney, on January 5, 1893, wrote to the wife at 
Clinton, fully advising her of the object of the petition for divorce, and inclos- 
ing a copy thereof in a letter addressed to her by mail at Clinton, and having 
printed on the envelope a direction to return it to him, if not delivered in ten 
days. There is a presumption of fact, though not of law, that a letter put into 
the post office, and properly addressed, is received by the person to whom it is 
addressed.! On February 6, 1893, the attorney, having received no answer, 
made his report to the court. And on March 14, 1893, the court, after taking 
evidence, granted the husband an absolute decree of divorce for his wife’s 
abandonment of him. 

The court of New York has indeed found that the wife ‘‘ was not personally 
served with process within the State of Kentucky, or at all.”” Itmay be doubted 
whether this negatives her having received or had knowledge of the letter sent 
to her by the attorney in Kentucky, January 5, 1893, six days before she began 
her suit in New York. But assuming that it does, the question in this case is 
not-whether she had actual notice of the proceedings fur divorce, but whether 
such reasonable steps had been taken to give her notice as to bind her by the 
decree in the State of the domicile. 


1 Rosenthal :v. Walker (1884), 111 U.:S..185;.28 L. Ed, 895; 4. Sup. Ct. Rep. 682. 
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The court in New York found that the wife left the husband and went to 
Clinton with the purpose and intention of not ‘returning to the State of Ken- 
tucky, but of permanently residing in the State of New York; and thai this 
purpose and intention were understocd by the husband at the time, and were 
contemplated and evidenced by the: agreement executed by the parties in Ken - 
tucky, October 10, 1891. But that agreement was among the proofs submitted 
to the court in Kentucky, and may well have been considered by that court, as 
the preamble to the agreement states, as simply interded to provide for the in- 
terest of their child, recognizing that the parties had ceased to live tagether as 
husband and wife, but “ without in any way acknowledging upon whem is the 
fault, or condoning the conduct of the one or the other which has lec to the 
existing state of affairs, or preventing any covsequences which may follow, or 
right which may arise to either party if such status shal] continue.’’ The 
agreement contains no mention of the domicile vf either husband or wife, but 
declares'that the domicile of the child is to be the State of Kentucky, and is 
taken up with providing that its custoty shall be half cf each year with the 
mother and the other half with the paternal grandmother, ‘and with providing 
for the:support and custody of ‘the child in various ‘future contingencies, in- 
cluding the divorce and second marriage of the husband or of'the wife. 

We are of opinion that the undisputed facts show that auch efforts were re- 
quired by the statutes of Kentucky, and were actually made, to give the wife 
actual notice of'the suit in Kentacky, as to make the decree of the court there, 
granting‘a divorce upon the ground that'she had abandoned her husbanii, as 
‘binding on her-as if-she had been served with notice in Kentucky, or’had volun- 
tarily appeared in.the suit. Binding ber‘to that full extent, it established, be- 
yond ‘contradiction, that she had abandoned her husband, and preciudes 
from asserting that-she left him on account of his cruel treatment. 

Tohold otherwise would make it difficult, if not impossible, for the husband 
to obtain’a divorce for the cause alleged, if it actually existed. The wife not 
being within the State:of Kentucky, if constructive notice, with‘all the precau- 
tions prescribed by the statutes of that State, were insufficient to bind her by a 
decree dissotving the:bond of matrimony, the husband could only get’a divorce 
by suing in ‘the State in which-she was found; and by the very fact of suing 
her there he would admit that she had acquired a separate domicile (which he 
denied), and would disprove his own ground of action, that she had aban- 
doned’him in Kentucky. 

The resuit is thatthe courts of New York have not:givento the Ken‘ucky 
decree of divorce the faith and credit which it had by law in Kentucky, and 
that therefore their — 

Judgments must be reversed, and the case remanded tothe Supreme Court of 
New York“for further proceedings not inconsistent with this opinion. 


Mr. Justice Peckham dissented (Mr. Chief Justice Fuller concurring 
with him) in the following language: — 


I think this case was rightly decided by the Court of Appeals of New York, 
and I therefore dissent from the judgment and the opinion of the court herein. 
I think if the husband had, at his domicile in Kentucky, been guilty 6f such 
misconduct and cruelty towards his wife as entitled her to a divorce, she bad a 
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legal right for that reason to leave him and to acquire a separate domicile, even 
in another State. If, under such circumstances, she did leave him, and did 
acquire a separate domicile in New York State, the Kentucky court did not 
obtain jurisdiction over her as an absent defendant, by publication of process 
or sending a copy thereof through the mail to her address in New York. 

It has long been held that the wife upon such facts could acquire a separate 
domicile. In Cheever v. Wilson,! it was so decided; and the case of Ditson 
v. Ditson,? was therein cited with approval upon that proposition. It was said 
in the Rhode Island case that “‘ although as a general doctrine, the domicile of 
the husband is by law that of the wife, yet, when he commits an offense, or is 
guilty of such dereliction of duty in the relation as entitles her to have it [the 
marriage] either partially or totally dissolved, she not only may, but must, to 
avoid condonation, establish a separate domicile of her own. This she may 
establish, nay, when deserted, or compelled to leave her husband, necessity 
frequently compels her to establish, in a different judicial or State jurisdiction 
than that of her husband, according to the residence of her family or friends. 
Under such circumstances she gains, and is entitled to gain, for the purposes 
of jurisdiction, a domicile of her own.’’? This is also held in Hunt v. Hunt,’ 
where many of the authorities are collected. 

By the statute of New York in force at the time the parties were therein 
married, the court had jurisdiction to grant a limited divorce on the complaint 
of a married woman, where the marriage had been solemnized in the State, 
and the wife was an actual resident therein at the time of exhibiting her 
complaint. By virtue of this statute and of the wife’s residence in New 
York at the time of exhibiting her complaint (if such residence were 
legally acquired, as already stated), the court in that State had jurisdiction of 
an action for divorce against her husband, and jurisdiction over the husband 
was complete when he appeared in the suit. Having the right to acquire a res- 
idence in the State, it was open to her to prove in the divorce case which she 
instituted in New York the facts which justified her leaving her husband’s home 
in Kentucky and in acquiring a separate domicile in New York; and the decision 
of the Kentucky court that it had jurisdiction.over her in her husband’s suit 
was not conclusive against her upon that question. The New York court 
entered upon the inquiry and found the fact that she was justified by 
her husband’s acts in leaving his home and in acquiring a new domicile for her- 
self, and that the Kentucky court therefore obtained no jurisdiction over her. 
It also found the facts necessary to warrant it in granting to her a divorce under 
the laws of New York, and it granted one accordingly. This I think the New 
York court had jurisdiction to do, and it did not thereby refuse the constitu - 
tional full faith to the Kentucky judgment. 

That a husband can drive his wife from his home by conduct which entitles 
her to a divorce, aud thus force her to find another domicile, and then com- 
mence proceedings in a court of his own domicile for a divorce, which court 
obtains jurisdiction over her only by a service of process in the State of her 
new domicile, through the mail, and that on such service he can obtain a judg- 
ment of divorce which shall be conclusive against her in her action in the court 


19 Wall. 108, 123, 124; 19 L. Ed., 
604, 608. 


24 R. 1. 87. 
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of her own domicile, seems to me to be at war with sound principle and the 
adjudged cases. The doctrine of status, even as announced in the opinion of 
the court, does not reach the case of a husband, by his misconduct, rendering 
it necessary for the wife to leave him. I therefore dissent. 


ConTRACT: CONSIDERATION OF A Promissory Note EXECUTED TO AN 
IncORPORATED CoLLEGE TO Assist IN ITS EnpowmeEnt. --In Irwin v. 
Lombard University,) the Supreme Court of Ohio bold that a promissory 
note, payable to the treasurer of an incorporated college, ‘‘ for the en- 
dowment of said institution,’’ is supported by a good consideration, the 
same being, according to the official syllabus, ‘‘the purpose for which 
it is incorporated.’’ There is a learned and interesting discussion of 
the subject by Sbauck, J. The question is closely analogous to the 
question of the consideration which supports a voluntary subscription 
’ to any particular undertaking. The law of nude pacts is one of the 
grossest imputations upon the common law. A sound public policy 
and morality require that men should keep their agreements, deliber- 
ately made, on which other people have built hopes, whether supported 
by any pecuniary advantage to the promissor, or by any actual disad- 
vantage to the promisee, or not. Business immorality and individual 
dishonesty have been greatly promoted by the action of judgesin laying _ 
down and adhering to rules by which men may escape their written 


obligations, fairly made, by showing that those obligations were volun- 
tary, and that the obligor got nothing of value for them.? 


ConstTiTuTIONAL Law: Inva.ipity oF STaTUTE INTERFERING WITH 
THE WaGes A ConTRacToR ror Crty Work SHALL Pay TO HIS 
Emptorts. — A statute exists in New York, illustrating a subservient 
demagoguery and truckling to the ‘‘ labor vote,’’ providing that 
contractors for public work with the State of New York shall pay 
their laborers the ‘‘ prevailing rate’’ of wages, and that an agreement 
to do so shall be embodied in contracts for such public work. There 
was no more propriety in the statute than there would have been in a 
statute providing that the State of New York, in purchasing for public uses 
sugar, ice, or any other commodity manufactured, furnished and sold 
by a capitalistic trust, should pay the prevailing price for such article, 


1 56 Oh. St. 9; s.c. 46N.E. Rep. 63. porations, with an overwhelming mass 
2 On the subject oftheconsideration of judicial casuistry,— see 1 Thomp. 
of contracts of subscription to cor- Corp, § 1200, et seq. 
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im the face of the fact that such price is fixed by the trust. The 
act applied to municipal corporations within the State. William J. 
Rodgers, a contractor for public work done for the city of New York, 
applied to its Comptroller, Bird S. Coler, for the payment of $2,863, 
which he had earned under his contract to grade one of the streets of 
the city. The contract contained the clause as to paying his employés 
the prevailing rate of wages. Some of the ‘‘ walking delegates ’’ of a 
labor union thrust their meddlesome noses into the matter and objected 
to the payment of the amount earned and claimed, becausethe contractor, 
Rodgers, had not paid to his employés the prevailing rate of wages. 
Thereupon the contractor applied in the Supreme Court for a manda- 
mus to the Comptroller, to compel him to issue a warrant for the money 
due under his contract. The case came up before Justice Leventritt, 
and he denied the application. His decision was reversed by the 
Appellate Division of the First Department of the Supreme Court of 
New York, and this court directed that the mandamus issue. Judge 
Ingraham wrote the prevailing opinion in the Appellate Division, hold- 
ing that any construction of the law which would operate to prevent the 
payment to the contractor for the work which he had performed for the 
city under the contract would be unconstitutional. Thereupon an 
appeal was taken to the Court of Appeals, and this court affirmed the 
judgment of the Appellate Division.! The venerable and able Judge 
O’Brien, who wrote one of the prevailing opinions, took the view that 
the statute was unconstitutional, because it invaded rights of liberty 
and property, in that it denied to the city and the contractor the . 
right to agree with their employés upon the measure of their 
compensation, and because it virtually confiscated all the property rights 
of the contractor under his contract, and attempted to make acts and 
omissions penal which in themselves were innocent and harmless. If 
the question had arisen directly in a case where the city had refused to 
comply with the statute, with respect to the payment of its own labor- 
ers, then there might be doubt about the soundness of Judge O’ Brien’s 
position; since a municipal corporation is the creature of the State, 
exercising powers derived from the State, and subject to the control of 
the State. If, therefore, the legislature prescribes that the municipal 
authorities shall pay to the employés of the municipal corporation the 
prevailing rate of wages for the particular trade or kind of labor, the 
statute, in respect. of its validity, would obviously stand in the same 
position as would a statute requiring any officer of the State employing 


1 People ex rel. Rodgers v. Culer, 166 N. Y. 1; 8. c. N. Y. Law Journal, 
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labor for the State, to pay the current rate of wages applicable to the 
particular trade or labor. But that was not the case before the court ; 
and the soundness of the decision, with respect to the case before the 
court, seems to admit of no doubt, since it is plainly not competent for 
the legislature to go beyond the control of its municipal corporations, 
and try to control private contractors with such corporations in respect 
of the wages they shall pay their employés. If it can do this, it can 
regulate the wages which a farmer shall pay to bis farm laborers. 

Judge Landon, who rendered the other prevailing opinion of the 
Court of Appeals, held that the governmental capacity of the city did 
not extend to the wages which private persons should pay to their ser- 
vants; that a contractor in taking care of his part of a contract with 
the city for the doing of public work, is exclusively engaged in his 
private business; and that the city cannot interfere with him, except 
upon his failure to render a proper performance of the work. Judge 
Landon further reasoned that the State had not the right to dictate to 
the contractor in such a case as to the wages which he should pay to 
his workmen; but that, if the contractor furnished the kind of work 
called for by the contract, it was of no more concern to the State 
whether he had paid to his workmen the prevailing rate of wages, than 
it would have been whether he had furnished them with tooth brushes ; 
and further, that, to deny the contractor in such a case the right to 
make such honest contracts with his fellow-men as they were willing to 
make with him, was to deny him the equal protection of the laws. 

With respect to the case in judgment, both of the opinions seem to 
be clear and sound. The court has earned and received the public 
thanks for once more upholding the constitutional right of freedom of 
contract. 

Mr. Chief Judge Parker filed an able dissenting opinion, the grounds 
of which can be gathered from the first two paragraphs:! ‘‘ The rea- 
soning by which the decision about to be made is sought to be sup- 
ported fails to persuade me that it is other than a judicial encroach- 
ment upon legislative prerogative ; for it is that and nothing else if the 
statute does not offend against either the Federal or the State Consti- 
tution. If the statute, which seems to be regarded by some as vicious 
in its tendency, attempted to regulate the question of wages as between 
citizens of the State so as to affect even in the slightest degree the 
basis on which one citizen should contract with another, then not only 
would much of the discussion which this statute has invoked be rele- 
vant, but the decision about to be made would be unquestionably sound. 


1 166 N. Y., at page 25. 
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The legislature, however, intended nothing of the kind, and the statute 
not only omits to express any such purpose, but it is so carefully 
guarded as to leave no room for doubt that the legislature, appre- 
ciating the limits of its authority, intended to and did simply 
provide with certainty that those who worked directly for the State 
or upon public works within the State, shall receive that which 
may be termed going wages in the locality in which any particular 
work is being carried on as will at once appear from a reading of the 
statute, so much of which as is germane to the question under discus- 
sion being set out in the statement of facts. In other words, the leg- 
islature, which is vested with the power to direct the conduct of the 
business operations of the State, by this statute has not only declared 
it to be the policy of the State as a proprietor to pay the prevailing 
rate of wages, but has enjoined upon its several agents and agencies 
the duty of executing this policy. An attack upon this statute, there- 
fore, assails the right of the State as a proprietor to pay such wages as 
it chooses to those who either work for it directly, or upon any work of 
construction in which it may be engaged. No one has presumed to 
challenge the right of an individual to pay the prevailing rate of wages 
in his locality, or, if he concludes to have his work done by contract, 
to refuse to award it to a contractor who will not agree to pay the 
going wages to all employés that may be engaged upon the work. But 
the State seems to be regarded in some quarters as having less power 
as a proprietor than an individual, so that what an individual may con- 
tract to do in the performance of his own work, the State itself may 
? not do when it assumes the role of preprietor and attempts the con- 
struction of important public work.’’ 

Judge Haight also dissented.! In his opinion, the statute, properly 
construed, was unobjectionable: ‘‘ If the prevailing or market rate 
means the reasonable value, it, in the absence of a contract expressly 
fixing the rate, is just the amount which a court of law would award as 
damages in an action to recover pay for services rendered, and to this 
extent the provision is but the re-enactment of a part of the common 
law. Under this construction of the statute, there is nothing in its 
provisions that is objectionable or harmful. It merely gives to the 
laborer that which he earns and nothing more. It is only what justice 
and good morals demand. It renders to the servant that which is 
properly his, and does not deprive the State or any of its municipal 
governments of any money or property belonging to it. It may be that 
the statute was intended to prohibit the making of contracts fixing the 
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rate of wages at a less sum than that which the labor was fairly and 
reasonably worth, but I know of no provision of the Constitution, either 
Federal or State, which prohibits the legislature, in sustaining a just 
public policy, from enacting that the State or the municipal govern- 
ments thereof, or persons contracting therewith for the performance of 
public work, shall not, through contract or otherwise, take advantage 
of the necessities of the poor and laboring classes and compel them to 
take employment for wages less than their services are fairly and rea- 
sonably worth in the locality.’’ 

One consideration which seems to work against the conclusion of the 
dissenting judges, is this: That there can be no ‘‘ prevailing rate of 
wages’’ in a just sense unless the power to contract with regard to 
wages is left free. Where competition is suppressed by legistation 
of this kind, it seems absurd to talk about the prevailing rate of 
wages; since the very effect of this suppression of competition is to 
make wages abnormally high. , 


VENDOR AND PurcHAseR: RiGHtTs oF PurcHASER Berore ComPLeTinc 
PurcHASE, WHO Discovers THat THE HousE PurcHasep Has BEEn 
Usep as « Brotuer. — The case of Hope v. Walter,! presented a very 
peculiar and difficult question. A house was sold by auction. At the 
time of the sale, neither the vendor nor the vendee knew that the tenant 
in whose possession it was, had been using it as a brothel. Of course, 
this fact, if publicly known in the neighborhood, would greatly reduce 
its value for the purpose of being let to tenants. The question pre- 
sented was whether, when this fact was discovered, the purchaser could 
claim a rescission of his bargain, and on the other hand, whether the 
vendor could enforce a specific performance of the contract in equity. 
The Court of Appeal, varying the decision of Mr. Justice Cozens- 
Hardy, answered both questions in the negative,?— that the purchaser 
could not claim a rescission, and that the vendor could not compel the 
purchaser to accept the property. The decision seems contradictory 
and absurd. The doctrine in pari delicto, etc., seems to have no 
application to such a case, both parties being innocent. To this it 
might be replied that the vendor, being the owner of the property, 
could not be regarded, in a legal sense, as being innocent, being under 
a duty of knowing whether his property is being used by his tenant so 
as to create a continued and general public nuisance. In other words, 
it might be well to consider whether, in such a case, negligent igno- 
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rance on the part of the owner of the property ought not to be 
regarded in equity, as it often is at law, as tantamount to actual knowl- 
edge, for the purpose of affecting and determining his legal position. 
If this is the correct view, if he ought to be regarded as having had 
knowledge, or, what is the same thing, as being under the duty of 
knowing, — then it should seem that the vendee ought to have had the 
right of rescission, on the ground that a material fact, tending greatly 
to diminish the value of the property, had been concealed from him. 
It would seem to he immaterial that the concealment was ‘not intended — 
that there was no actual fraudulent motive. If there had been actual 
knowkdge, it would have been fraudulent, and if there was a duty of 
knowing, the case, for the purpose of adjusting the rights of the parties, 
ought, it should seem, to stand on the same footing as though there had 
been actual knowledge. 


Trustees: LiaBitity FoR NEGLIGENCE IN CasE oF Money 
Lost sy THE DEFALCATION OF THEIR AGENT. — In the case of Wyman 
(a pauper) v. Paterson, decided in the House of Lords,' it appeared 
that a sum of money belonging to a trust was received in July by the 
agent of the trustees, and retained in his hands for five months on de- 
posit at a bank while he was trying to find a reinvestment for it. In 
December the trustees asked for the production of its deposit receipt. 
The agent did not produce it then, and the next day produced a receipt 
dated that day, and made out in his own name ‘‘on behalf of the trus- 
tees.’’ The trustees had-no reason to doubt the honesty or solvency of 
the agent, but thought that the receipt should be in their own names, 
and gave instructions to that effect, which were not carried out in con- 
sequence of the illness of the agent. In January he became insolvent, 
and it was found that he had appropriated the money to his own use. It 
was held (reversing the judgment of the court below, Lord Morris dis- 
senting), that the trustees were personally liable to replace the fund so 
lost, and were not protected by a provision in the trust deed that the 
trustees should not ‘‘be liable for any agent who in transacting the 
business of this trust shall receive any part of my said estate into his 
hands.’’? The case is interesting from the fact that the Lords, in decid- 
ing a3 they did, reversed successively two judgments below. The ap- 
peal was from a judgment of the First Division of the Court of Session 
in Scotland, consisting of the Lord President (Robertson), Lords 


1 82 Law Times Rep. 473. 2 The court approved and followed 
° ° Seton v. Dawson, 4 Dunlop, 310. 


q 
7 
H 
4 
iJ 
j 


NOTES OF RECENT DECISIONS. 631 


Adam and Kinnear, who had affirmed a judgment of the Lord Ordi- 
nary (Lord Low) in favor of the respondents, the defenders below.! 

In Seton v. Dawson,’ cited and relied on by the concurring Lords, 
it appeared that sums of money belonging to a trust estate, were re- 
ceived by one of the trustees, who had been directed by the others to 
realize on them, and without receiving any appointment, as a factor. 
No meeting was held for eight years after the death of the truster, by 
which time the acting trustee had become bankrupt, and a large sam 
was due by him to the trust estate. The trustees were held personally 
liable to make good the fund, and were not exempted from liability by 
the protective clause ;* because, in the judgment of the court, their 
conduct amounted to crassa negligentia. This conclusion was predi- 
cated chiefly on the fact that they bad never looked after the estate for 
nine years, nor took any steps to ascertain what was doing with the 
funds which they had authorized their co-trastee to collect. In the 
case of Knox v. Mackinnon,‘ Lord Watson, in speaking of a similar 
protective clause said :— 


I see no reason to doubt that a clause conceived in these or similar terms 
will afford a considerable measure of protection to trustees who have bona 
Jide abstained from closely superintending the administration of the trust, or 
have committed mere errors of judgment, whilst acting with a single eye to the 
benefit of the trust and of the persons whom it concerns. But it is settled in 
the law of Scotland that such a clause is ineffectual to protect a trustee against 
the consequences of culpa lata or gross negligence. 


1 The case is reported in 25 R. 697 
and 35 Sc. L. Rep. 674. 

24 Dunlop, 310. 

8’ The so-called protective clause in 
the instrument creating the trust un- 
der consideration, read as follows: 
‘My said trustees shall not be liable 
for the intromissions of such factors, 
or for debtors or companies to whom 
or where said estate shall be lent or 
invested, further than their being hab- 
it and repute responsible at the time 
of such loan or investment; neither 


shall they be liable for any agent who, 
in transacting the business of this 
trust, shall receive any part of my 
said estate into his hande. And Ido 
hereby declare that my said trustees, 
whether original or assumed, or tutors 
or curators after appointed, shall not 
be liable for omissions or neglect of 
management, or singuli in solidum, but 
each only for bis own actual intro- 
missions.’’ 
4 13 App. Cas. 753. 
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CYCLOPEDIA OF LAW AND PROCEDURE, VOLUME I.—Oyclopedia of Law and Procedure. 
Edited by WILLIAM Mack and HowakD P. Nasg. New York: The American Law Book 
Company. London: Butterworth & Oo., 12 Bell Yard. 1901. 

This is an enormous volume of the size designated as impertal octavo, con- 
taining 1,160 pages, without index or table of cases. Perhaps four-fifths of it 
is set in double columns of small type. It carries about 1,100 words to the 
page and contains about as much matter as four volumes of the ordinary size 
of legal treatises. In general form and appearance, it looks more or less like the 
works called ‘‘ Abridgments,’?—such as Rollé, Viner, and that which passes 
under the name of Bacon, — the first of which carries us back to Year Book 
times. The word Cyclopedia, if we understand it rightly, conveys the idea of 
a work which includes within one circle or compass all the knowledge upon the 
subject to which it relates. It is supposed to imply a completeness, or a uni- 
versality, which is not found in the word Abridgment; and therefore the word 
Cyclopedia or Encyclopedia, has been recently adopted and applied to. works 
of this kind. 

A general description of such a work is that it is supposed to state com- 
pletely, though necessarily in a condensed form, all the knowledge upon the 
particular science which it assumes to cover. The various topics of this sci- 
ence are taken up and treated in alphabetical order; so that a cyclopedia of the 
law is not merely an abridgment of the law, but is also a dictionary of the 
law. We can hardly make this understood better than to say that the book 
before us, in so far as it progresses with the letter ‘‘ A,’ is a law dictionary, 
as well as an abridgment. The first paragraph defines the indefinite article 
“A” as in a dictionary; it then states that it is also used to signify “al’’ as 
in the abbreviation ‘‘ et al; ’’ that in commercial abbreviations it is often used 
to signify ‘at,’ and that in law abbreviations it often stands for “ adversus”’ 
in the title of a cause. Even the abbreviation ‘‘ Al’ does not escape defini- 
tion; but it is said that in ‘* Lloyd’s Register of British and Foreign Shipping ”’ 
it is used to designate a vessel of the highest character. It is alsosaid that the 
expression Al is used in commerce to designate the highest mercantile grade, 
The Latin preposition ‘‘ ab’’ is defined, and then follow maxims in Latin, such 
as Ab abusu ad usum non valet consequentia. In fact, here and there we find 
groups of Latin and French maxims which consume several pages of the work, 
as, for example, beginning on page 629, and ending with page 633; or beginning 
on page 1155, and ending on page 1160. Many of these definitions seem useless 
to a modern judge or lawyer; but yet in a work of this kind, which undertakes 
to cover the whole field of the law, they could not be omitted. 

With respect to its main titles, this work begins with ‘‘ Abandonment ”’ and 
ends with “ Adverse Possession.” The first volume of the Century Digest, 
printed in very fine type, finer even than the notes of this volume, begins with 
Abandonment ”’ and ends with Adverse Possession,” followed by one or two 
titles which contain only cross-references. The advertised plan of the Century 
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Digest is to cover the whole field of American law down to and including the 
year 1896, in between 50 and 55 volumes. The advertised plan of the present 
Cyclopedia is to cover that field in 35 volumes. The ability of the proponents 
of this new work to carry out their programme of all the adjudged American 
law in 85 volumes is vehemently challenged by a rival publishing house engaged 
in exploiting a similar work. We offer no opinion on this subject, and do not 
intend to enter into a discussion of it, because it relates merely to the commer- 
cial side of the question. It is to be observed, however, that the present pub- 
lishers do not confine themselves to volumes of any particular size; so that, if 
it becomes necessary to do so in order to carry out their programme of 35 
volumes, they can make their future: volumes much larger than the present one. 
At all events they guarantee that their subscribers shall not be charged for 
any volume beyond the prescribed number; and they have aenaaed studied the 
subject enough to know what they are doing. 

The patience of the profession has been overtaxed “ exhausted by the 
publishers of a work of this kind, who, before they had finished their 
first edition, began to exploit a second edition, receiving back the volumes 
of the first edition, which they had soJd to their subscribers for $6.00, at 
the price of $1.50 per volume. The profession also grew very impatient 
at the fact that the same house undertoek to exploit a seccnd series, or 
a second encyclopedia called an Encyclopedia of Pleading and Practice, 
thus segregating the adjective from the substantive law, and imposing upon 
them two encyclopedias at the same time. This was followed by a third 
encyclopedia, consisting of an Enclycopedia of Forms; 80 that to use the ex- 
pressive language of Mr. Justice Bradley, in the Civil Rights case, the encyclo- 
pedia business was “run into the ground.’? What made it more aggravating 
was that matter contained in one of these Encyclopedias was sometimes 
duplicated in another, thus compelling the profession to pay twice for 
the same matter. In the present work, all the substantive and all the 
adjective law are treated together. Under a given title we find stated 
the law of Right, if it can be so called, and in connection with it the law 
of Procedure, or the law with reference to the attainment of Right. This, 
in our judgment, is the only proper way to build up either legal treatises 
or abridgments. The worn-out searcher does not want to be sent to two dif- 
ferent works to obtain law on the same subject, much less to three. 

Many of the titles of the work before us purport to be edited by men of more 
or less distinction, some of them well-known legal authors. It has been claimed 
by the rival publication that the use of the names of these authors has been 
procured for the purposes of advertising merely; that the work of constructing 
this cyclopedia has been committed entirely to a staff of young men; that the 
names of the so-called editors are merely so many advertising flags; and that 
the publishers of this work have no contracts with prominent legal authors to 
write titles or articles for them. This is certainly not the fact at the present 
time. We have seen and examined contracts between the American Law Book 
Company and a number of authors of more or less distinction, calling in the 
aggregate for large payments of money on the part of the publishers to the 
authors, and in some cases large sums to particular individuals: to one well- 
known author $10,000; to another $9,000, and to others very considerable 
sums. 

It would not at all detract from the merits of this work if the statement 
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were true that it ts principally the product of astaff of capable young men, who 
work outside the distractions of the courts, in a well-equipped law library day 
by day upon this work, under competent editorial supervision, and who do 
nothing else. We believe that we do not go outside the scope of the office of a 
reviewer if we say, upon personal knowledge, that the staff of perhaps a dozen 
young men that has been gathered together and put upon this work is the 
choice ‘and prime of itinerant legal authorship. We use the expression “ itin- 
erant legal authorship ’’ because, within the last twenty-five years, the condition 
has grown up of law books being written by corporations, such as the Ban- 
croft-Whitney Company, the West Publishing Company, the “ Co-Ops.,”” and 
the ‘Clam Diggers.’’ These corporations have taken into their employment 
young men who have had an evolation in the business of legal authorship, — 
in the work of collecting, arranging and stating the doctrines of adjudged 
cases. Some of these young mea marry and settle down permanently at 
the place of business of particular publishers, and become aldermen, mem- 
bers of the legislature, pillars of the church, and substantial citizens. 
Others, like journeymen printers, or the handwerksbiirscher of Germany, 
when they get tired of one place, pick up their bundle of surplus clothing, — 
generally about the size of a goose egg,—and go to another. The “Clam 
Diggers’’ put large numbers of these young men in training. They sent to 
several of the law schools for lists of their brightest graduates, their prizemen, 
and they induced them to come to Northport and go to work on their alleged 
Encyclopedia. The University of Virginia furnished an exceptionally large 
number of these bright young gentlemen. They had a development and an 
evolution as legal authors, and some of the best of them are now engaged upon 
the present Cyclopedia of Law and Procedure. 

The publishers of this Cyclopedia of Law and Procedure, finding it necessary 
to have a law library under their own contro), established one in the Bishop 
Building, No. 76 William Street, New York City, one of the great office build- 
ings which have recently sprang up in that city. Here they have put in a law 
library which, though not yet entirely complete, is gradually appreaching com- 
pletion. It is open to the tenants of the building, and outsiders can acquire 
the right to use it by paying a small subscription. 

We do not attempt ‘a review of this boeck; we merely notice its advent. Its 
real merits can be determined only after it has sustained the tests of time and 
use. And then it will be found that its different titles, written by different men, 
display varying degrees of merit. But as most of the articles have been, in 
their foundations, at least, constructed by the very competent corps of young 
men which the publishers of this work have gathered together, we shall not 
expect any serious deficiency. The profession should dismiss from their minds 
the idea that these young men are mere law students. Perhaps their average 
age is forty years; they are in the efficient period of life. Great care is tuken 
to keep this little corps of men up to the best state of discipline and efficiency ; 
as soon as a newcomer, weighed in the balance, is found wanting, he goes. 
Nor are all the titles written by men of the regular staff. As soon as men of 
first-class ability for the doing of work of this kind are discovered, titles are 
given them with schedates containing full explanations, and they do the work 
at their places of residence in various parts of the Union, and send their copy 
in to the editors. 

The office which a work of this kind performs in the cquipment of a practi- 
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tioner, certainly cannot be stated in a paragraph. {t is not a digest; fora 
digest, constructed on the plan employed in America, and also on the plan em- 
ployed in England, consists of a collection of syllabi of cases. The points or 
questions ruled in each case are stated separately. The necessity of stating 
fully and separately the questions ruled in each case makes a digest much longer 
than a work of this kind need be. On the other hand, in a digest each case has 
more of an individuality than it has here, and the practitioner can generally 
(though not always) tell from the paragraphs as they are made up, whether a 
particular case will be valuable for his purpose. This work, however, is like a 
very condensed treatise. Cases are massed together in teaming foot nutes, in 
great numbers, arranged alphabetically by States. Under this plan the prac- 
titioner, by running down a column, can quickly discover whether the text is 
supported by decisions of the court of last resort of his own State, —a great 
advantage to him. In order to get the greatest amount of matter into the 
smallest compass, the greatest brevity of statement is necessarily resorted to, 
and al! unnecessary explanation and illustration are ruthlessly eliminated. This 
has the advantage on the one hand of bringing the work within a moderate 
compass, and making it an index to the whole law. On the other hand, it pre- 
vents it from becoming a treatise on the law, still less a commentary. A role 
is given; but, generally speaking, there is no room for extended explanation as 
to the conditions in which the rule can be applied, and those in which it can- 
not be applied; and quotations from the opinions of judges are absolutely in- 
admissible. In short, the pages of works of this kind are not twminous; they 
do not give us the reasons of the law; and reason is the very life of the law. 
We think we do them no injustice when we say that they furnish the dry husks 
of the law. But they furnish an immense amount of those husks; and the 
searcher who has access to the judicial reports, using this work as a guide- 
board, will go into the cases themselves, and there learn the law as the law can 
only be learned. It follows also ffom the foregoing statements that there is 
no room ina work of this kind for discussion and comparison in cases where 
the opinions of different courts, avd often those of the same court, are con- 
tradictory or conflicting. The reader of a work of this kind must not look to 
tind in it anything beyond the barest statements of legal doctrine, arranged in 
an orderly manner, where they can easily be found, and compacted together 
without any attempt at explanationor illustration. Tothis statement, of course, 
exceptions are here and there found; but as a general rule, nothing beyond 
what this statement implies must be looked for in a work which makes the 
ambitious attempt of covering the whole law of right and of procedure in thirty- 
five volumes. 


BRIEFS AND ARGUMENTS IN THE INSULAR CASES. —The Insular Cases. Comprising the 
Records, Briefs, and Arguments of Counsel tn the Insular Cases, of the October Term, 
1900, in the Supreme Court of the United States, Including the Appendixes Thereto. 
Compiled and Published Pursuant to H. R. Con. Res. No. 72, Fifty-sixth Congress. 
Second Session. By ALBERT H. Hows, Clerk of Printing Records. 1901. Washington: 
Government Printing Office. 1901. 


The AMERICAN Law REvieEw has received this volume through the courtesy 
of Hon. J. K. Richards, the Solicitor-General of the United States, and returns 
its best thavks to him for the same. It is a volume of more than 1,100 pages, 
preceded by an elaborate and carefully prepared table of contents, which is 
really an alphabetical index. It gives not only the briefs of counsel on both 
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sides of all the cases which have been grouped under the title of ‘“‘ The Insular 
Cases,’’ but it gives the oral arguments as well. We do not know that it gives 
all the oral arguments in all the cases, but we discover, in the last document 
presented, the oral argument of Mr. Solicitor-General, and a running colloquia 
between the members of the court and the distinguished lawyer who had the 
floor. Some idea of the nature of this argument and of the desire which it 
evinced on the part of the judges to get at the real facts of the case, may be 
obtained from the following extracts :! — 

“The CureF Justice. Was there not considerable debate with reference to 
the question as to how the annexation of the territory should be made? 

‘The SOLICITOR-GENERAL. I think there was quite a debate as to whether 
Hawaii could properly be annexed by resolution, some Senators contending 
that a treaty would have to be negotiated and ratified. 

“Mr, JusTICE HaRLaN. A treaty between whom? 

“The SoLiciroR- GENERAL. A treaty between the Republic of Hawaii and 
the United States. But the obvious answer-to that contention was that a 
treaty is supposed to be a continuing obligation between two existing parties, 
and immediately upon the cession of Hawaii the government of the Republic 
of Hawaii would cease to exist; therefore it was insisted by those who favored 
the method of annexation by legislative action that a treaty could not properly 
be made. 

‘‘The CHIEF JUSTICE. There was a proposed treaty. 

‘The SoLiciITOR-GENERAL. Yes; there was a proposed treaty, and the pro- 
posed treaty had been ratified by the Republic of Hawaii, and was presented 
here. 

‘* The CHIEF JUSTICE. It was resisted? 

“The SoOLICITOR-GENERAL. It was not ratified in the Senate. I think the 
necessary two -thirds could not be secured. 

“The CurEF JusTICE. In the case of Texas there was a statute? 

‘* The SOLICITOR-GENERAL. There was a case where the same thing was done. 
There was a treaty and it failed of ratification. 

‘©The CuikF Justice. I think it did not fail, but it was perfectly obvious 
that it would fail. 


** The SOLICITOR-GENERAL. Yes; and so it was withdrawn.? 
* * * * ~ * * ~ * * * * * * * * 


‘Mr. JusTICeE Haran. Mr. Solicitor-General, do you think this case is 
affected at all,— made any different by the act organizing the government of 
Hawaii? 

* The SOLICITOR-GENERAL. This case, of course, does not arise under the act 
of April 30, 1900, organizing the Territory; itis a case of importation before it 
was organized. 

“Mr. Justick HARLAN. Under your view, is the power of Congress the same 
now as it was before that act of April 30, 1900, was passed? 

“The SoLICITOR-GENERAL. Does your honor mean to ask me whether Con- 
gress can repeal the laws which extend or apply the custom laws of the United 
States to Hawaii? 

*““Mr. Justice Hartan. No; I mean whether the rule of uniform taxes 
applies to that Territory just as it did before the government was established? 
“The SOLICITOR-GENERAL. No; it does not, because with the exception 
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pointed outin section 93, Congress has declared that for customs purposes and 
for internal-revenue purposes Hawaii shall be deemed a part of the United 
States even now. 

«The SOLICITOR- GENERAL. I think, since Hawaii is not one of the States of 
the Union, if it should become desirable (and I don’t think it ever will become 
desirable to part with Hawaii) the United States could, making proper provi- 
sion to protect all the rights which have been vested within the islands, part 
with them. The only indissoluble, inseparable parts of the United States, as I 
take it, are the States of the Union, the governing body. I don’t think there is 
any power to disintegrate the Union, but I do believe there is power to dispose 
of territory-which simply belongs to the United States. But, of course, that is 
a very serious question, and I don’t pretend to say the court will follow my 
view if it ever comes up.”’ 

It remains to be said that one can scarcely take a casual glance at any page 
of this very large book without seeing at once that the questions under discus- 
sion were political questions, such as the framers of the Constitution never 
intended to submit to the judiciary; which the Constitution left, and intended 
to leave, for the decision of the political agencies of the government alone. 
For example, in the language last above quoted we find the words issuing from 
the mouth of the Solicitor-General: ‘‘ The only indissoluble, inseparable parts 
of the United States, as I take it, are the States of the Union, the governing 
body. Ido not think there is any power to disintegrate the Union, but I do believe 
there is power to dispose of territory which simply belongs to the United 
States. But, of course, this is a very serious question, and I don’t pretend to 
say the court would follow my view if it ever comes up.”’ 

It is purely a political question; and how can it, with the slightest show of 
propriety, ever come up in a judicial court so as to become the main question 
for decision? If Congress should ever undertake to cede Alaska back to Russia, 
or New Mexico back to Mexico, could the validity of the act of cession, with 
any propriety, ever be contested before the judicial branch of the government? 
The judicial branch of the government would have no more to do with it than 
the Apostle Paul or Prester John would have. The judicial branch of the gov- 
ernment has no more right to take the legislative branch by the throat and say, 
‘You shall not do this, you shall not do that,’’ with reference to mere political 
matters, which are within the exclusive domain of that branch of the govern- 
ment, than Congress would have to take the judicial branch by the throat and 
say, ‘You shall decide this case this way, or that case that way.’’ Nor need 
any alarm be felt over what is called the encroachments of the executive branch 
of the government, often designated by the word “Imperialism; ”’ nor ought 
any relief to be sought in the judicial branch. The executive branch of the 
government surrenders its power to the people once in four years; the judicial 
branch of the government does not receive its power from the people, and 
never surrenders it to the people, or to any of their governmental agencies. The 
political action which became the subject of review in the Insular Tariff Cases 
was taken by the President and his advisers in the face of exigencies that had 
to be met and decided some way or other. After their decision had been made 
and in part executed, the people of the United States set the seal of their 
approval upon it by re-electing the President by a plurality of more 
than 800,000 votes over his chief contestant. The proposition now is 
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that political action thus deliberately taken, and thus deliberately 
sanetioned by an overwhelming majority of the votes of the people of 
the United States, can be overturned by a bare majority of the Supreme 
Court, five against four, —as was done in the case of LeLima v. Bidwell — 
upon some speculative deduction as to what the makers of the Constitution 
meant, with reference to a question upon which they never said one definite 
word. We repeat what we have said several times before, that this presents 
an utter travesty and farce of government. 

Now that the opinions of the judges of the Supreme Court in the Insular 
Tariff Cases, comprising 178 pages, all told, have been rendered, it is to be 
hoped that a second edition of this book will be got out, including those 
opinions. Such a work will becom: invaluab‘e for historic reference, and a 
copy of it should be lodged in every public library in the couptry. This vol- 
ume was compiled, printed and bound in pursuance to a resolution of the 
House of Representatives, the Senate concurring, not long before its adjourna- 
ment. The second edition, which we suggest should complete the dossier by 
including the opinions of the judges of the Supreme Court, will require an 
authorization of a resolution of the Houses of the next Congress; but the reso- 
lution ought to be passed immediately, and the book prepared and distributed. 


BOONE ON REAL PROPERTY, SECOND EDITION. — Law of Real Property. Including also 
General Rules of Law Relative to the Purchase and Sale of Land, or Law of Vendor and 
Purchaser, to Which is Added a Volume Embracing the Rights, Duties and Remedies of 
Landowners. New Practitioners’ Series. In Three Volumes. Second Edition, Revised, 
Enlarged and Extended. By CHARLES T. BOONE. Bancroft-Whitney Co., Law Pub- 
lishers and Law Booksellers: San Francisco. 1901. 


This work, intended originally as a handy volume for students, has grown 
into a general work on the law of real property, presented in three of the 
small volumes of the so-called ‘‘ Pony Series.” It deals not only with sub- 
stantive rights in respect of real property, but also with the remedies for the 
enforcement of those rights. It covers a wide array of topics, and cites an 
enormous number of cases,—how many cases we are not able to say, for it 
conforms to the Bancro-Whitnian idea of issuing law books without tables of 
cases. It reads like a brief and condensed digest of points or general propo- 
sitions relating to the law of real property, without any attempt at elaboration 
or explanation; and certainly the charge of diffuseness and redundancy cannot 
be laid to the door of Mr. Boone. 


PROBATB. REPORTS ANNOTATED, VOLUME V.— Probate Reports Annotated: Containing 
Recent Cases of General Value Decided in the Courts of the Several States on Points 
of Probate Law. With Notes and References. By GEORGE A. OLEMENT, of the New 
York Bar, Author of Clement’s Digest of Fire Insurance Decisions. New York: 

Baker, Voerhis& Company. 1901. 


We have noticed the previous numbers of this series. It consists of a col- 
lection of selected cases upon what may be called Probate Law, that is to say, 
the law of wills, the jurisdiction of courts of probate, the proving and con- 
struction of wills, and the administration of estates of deceased persons. 
These cases are annotated by Mr. Clement, with full and useful notes. Among 
the notes in this volume will be found treatments of such subjects as follows: 


q 


BOOK REVIEWS. 639 
Declarations of a Testator as Evidence;! The Ilvheritance Tax;? Termination 
of the Power of Sale;* Vesting; * Preeatory Trusts;° Evidence of Tramsac- 
tions with Deceased Persons; * What Law Governs with Respect to Wills; 7 
Delusions, — meaning Insane Delusions, as Affeeting the Capacity of a 
Testator; * Power of an Administrator over Land;* Effect of Marriage on 
a Will; The Doetrine of Laches;" Effect of Omission to File Inventory; 
Employment of Attorney by Executor or Administrator; }* Mental Capacity to 
Make a Will; 4 The Signing of a Will; » Foreign Guardian; 16 Remedy of Cred- 
itors against the Land of the Deceased Person; !’ Execution of a Power by a 
Coust; }* Transactions Between Trustees and Cestui que Trust; }* Witnesses to 
a Will;*° Transactions between Guardian and Ward;” Election by the 
Widow; * Expenses as between Life Tenant and Remainder Man; * Jurisdiction 
to Construe Wills; ** Funeral Expenses.” 

Besides these notes, which are all of considerable leagth, there are several 
small notes which we have not mentioned. 

Take the case of a lawyer who is immersed in a probate practice, and it can 
readily be seen that this book, containing in itself a small library of probate 
law, within reach of his hand on his shelf, or in his revolving book case, will 
be a great time-saver to him. 


THE AMERICAN CORPORATION LEGAL MANUAL, VOL. IX.— The American Corporation 
Legul Manual. A Compilation of the Essential Features of the Statutory Law Regu- 
lating the Furm:t.on, Management and Dissolution of General Bus ness Corporations 
in America (North, Central and South) and other Countries of th>.World. With 
Special wigest of the United States Street Railway laws; Building and |! oan Associa- 
tion Laws; Pate .t and Trade-Mark Laws. For the use of Attorneys, Officers of Cor- 
porations, Investors and Business Men. Vol. 9, 1901 (to January 1, 1901). Edited by 
EDWARD Q. KEASBEY and A. V. D. HONEYMAN, 1901. Plainfiel i, New Jersey, U. 8. A.: 
The Corporation Legal Manual Company. London, Eng.: Jordan & Sone, 120 Chancery 
Lane. 

The modest title page above given off-rs little for the reviewer to add. 
The following preface gives a sufficient idea of the scope of the work: ‘‘ The 
purpose of this book is to furnish, in convenient form, information on the most 
important points of the law relating to business corporations in the various 
States and Territories of the United States and in other countries of the world. 
The law of each jurisdiction is stated separately. The same general plan is 
followed throughout the book, so that the law of one Siate in any of the 
subdivisions may be compared with that of the others. The subdivisions are 
made with a view to practical questions and are arranged alphabetically for 
convenience of reference. The endeavor has been to state concisely and accur- 
ately the provisions of the law of each jurisdiction on each of the topics 
embraced in the plan. The law thus stated is for the most part statutory, but 
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a brief digest of the decisions of the courts of each State has been added to the 
statement of the statute law. Special chapters are devoted to the law of 
Building and Loan Associations and the law of Street Railways and to Patent 
Office practice. The scope of the book does not include the laws relating 
especially to Banking, Insurance or Trust Companies, or Railroad Companies, 
Forms of articles of incorporation in every State are provided, and also forms 
of papers of various kinds which may be required in the organization or man- 
agement of incorporated companies. The work is done by local editors and 
collated and examined by the general editors. This is the ninth annual 
edition, and every chapter has been revised and references have been made to 
the latest statutes and decisions.” 

The volume winds up with a large collection of forms; and last, but not 
least, it contains many advertisements of lawyers, trust. companies, etc, 
In short, it is built on the true commercial or trust plap, and conforms to the 
spirit of the age. 


| 
q 
q 
| 
| 
| 
q 


ae 
~ 
\ J 
U. M. ROSE. 


| 
| 
4 
| 
q 
~-- 7 ‘ 


